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Rules and Regulations

Federal Register
Vol. 69, No. 19

Thursday, January 29, 2004

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AH36

List of Approved Spent Fuel Storage
Casks: Standardized NUHOMS[O-24P,
-52B, -61BT, —24PHB, and —-32PT
Revision; Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; correction.

SUMMARY: This document corrects an
omission in a final rule appearing in the
Federal Register on January 7, 2004 (69
FR 849). This action is necessary to add
effective dates for Amendments 6 and 7
of Certificate of Compliance 1004.
EFFECTIVE DATE: This final rule became
effective January 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, telephone
(301) 415-6219, e-mail jmm2@nrc.gov.
SUPPLEMENTARY INFORMATION:

As published, the final rule entitled
“List of Approved Spent Fuel Storage
Casks: Standardized NUHOMS[O-24P,
—52B, —61BT, —24PHB, and —32PT
Revision” (January 7, 2004; 69 FR 849)
contains an omission in § 72.214 which

need to be added.
List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

» For the reasons set out in the preamble

and under the authority of the Atomic
Energy Act of 1954, as amended; the

Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553; the
NRC is adopting the following
amendments to 10 CFR Part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

» 1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42

U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.

10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)].
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97—425, 96 Stat.
2202, 2203, 2204, 2222, 2244, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

m 2. Section 72.214, Certificate of
Compliance 1004 is corrected to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1004.

Initial Certificate Effective Date:
January 23, 1995.

Amendment Number 1 Effective Date:
April 27, 2000.

Amendment Number 2 Effective Date:
September 5, 2000.

Amendment Number 3 Effective Date:
September 12, 2001.

Amendment Number 4 Effective Date:
February 12, 2002.

Amendment Number 5 Effective Date:
January 7, 2004.

Amendment Number 6 Effective Date:
December 22, 2003.

Amendment Number 7 Effective Date:
March 2, 2004.

SAR Submitted by: Transnuclear, Inc.

SAR Title: Final Safety Analysis
Report for the Standardized NUHOMSO
Horizontal Modular Storage System for
Irradiated Nuclear Fuel.

Docket Number: 72—1004.

Certificate Expiration Date: January
23, 2015.

Model Number: Standardized
NUHOMS[O-24P, NUHOMS[-52B,
NUHOMSO-61BT, NUHOMS[O-24PHB,
and NUHOMSUO-32PT.

* * * * *

Dated at Rockville, Maryland, this 23rd day
of January, 2004.

For the Nuclear Regulatory Commission.
Michael T. Lesar,
Federal Register Liaison Officer.
[FR Doc. 04—-1900 Filed 1-28-04; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 490

[Docket No. EE-RM—03-001]

RIN No. 1904-AA98

Alternative Fuel Transportation

Program; Private and Local
Government Fleet Determination

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy (DOE).

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is publishing this final rule
pursuant to the Energy Policy Act of
1992 (EPAct). In this final rule, DOE
announces that it is not adopting a
regulatory requirement that owners and
operators of certain private and local
government fleets acquire alternative
fueled vehicles. DOE’s decision is based
on its findings that such a requirement
would not appreciably increase the
percentage of alternative fuel and
replacement fuel used by motor vehicles
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in the United States and thus would
make no more than a negligible
contribution to the achievement of the
replacement fuel goals set forth in
EPAct. As a result of these findings,
DOE is precluded from promulgating a
regulatory requirement for private and
local government fleets because such a
rule is not “necessary’” within the
meaning of EPAct. The findings and
conclusions reached in this document
are consistent with those proposed in
DOE’s March 4, 2003, notice of
proposed rulemaking.

EFFECTIVE DATE: This rule is effective
March 1, 2004.

FOR FURTHER INFORMATION CONTACT: For
information concerning this rulemaking:
Mr. Dana V. O’Hara, Office of Energy
Efficiency and Renewable Energy (EE—
2G), U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9171; regulatory_info@afdc.nrel.gov.
Copies of this final rule and supporting
documentation for this rulemaking will
be placed at the following Web site
address: http://www.ott.doe.gov/epact/
private_fleets.shtml. Interested persons
also may access these documents using
a computer in DOE’s Freedom of
Information (FOI) Reading Room, U.S.
Department of Energy, Forrestal
Building, Room 1E-190, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
3142, between the hours of 9 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:

L. Introduction
II. Discussion of Public Comments
A. Comments on Promulgating a Fleet Rule
B. Comments on Revising the Replacement
Fuel Goal
C. Comments on Conducting an
Environmental Assessment
III. Private and Local Government Fleet
Determination
A. Statutory Requirements
B. Rationale for the Private and Local
Government Fleet Determination
C. Determination for Fleet Requirements
Covering Urban Transit Bus and Law
Enforcement Vehicles
IV. Replacement Fuel Goal
V. Review Under Executive Order 12988
VI. Review Under Executive Order 12866
VII. Review Under the Regulatory Flexibility
Act
VIII. Review Under the Paperwork Reduction
Act
IX. Review Under the National
Environmental Policy Act
X. Review Under Executive Order 13132
XI. Review of Impact on State Governments—
Economic Impact on States
XII. Review Under Unfunded Mandates
Reform Act of 1995
XIII. Review Under Treasury and General
Government Appropriations Act, 1999

XIV. Review Under Treasury and General
Government Appropriations Act, 2001

XV. Review Under Executive Order 13175

XVI. Review Under Executive Order 13045

XVIL Review Under Executive Order 13211

XVIII. Congressional Notification

XIX. Approval by the Office of the Secretary

I. Introduction

On March 4, 2003, DOE published a
notice of proposed rulemaking (NOPR)
announcing its proposed determination
not to promulgate regulations requiring
private and local government fleets to
acquire alternative fueled vehicles
(AFVs). See 68 FR 10320. In the same
notice, DOE also stated that it intended
to forgo a determination concerning the
achievability of the replacement fuel
goals contained in EPAct. The NOPR
invited the public to submit written
comments and announced that DOE also
would hold a hearing to receive public
comment. In response, five written
comments were submitted, and four
statements were given at the public
hearing held on May 7, 2003. The final
rule issued today summarizes the
comments received by DOE, and
includes DOE’s responses.

This final rule fulfills DOE’s
obligation under section 507(e) of EPAct
(42 U.S.C. 13257(e)) to conduct a
rulemaking to determine whether a
private and local government fleet rule
is necessary. DOE’s final rule
determines that a regulation requiring
private and local government fleets to
acquire AFVs is not “necessary” and,
therefore, cannot be promulgated. The
necessity determination is based on
DOE’s findings that a private and local
government fleet vehicle acquisition
mandate would not appreciably increase
the percentage of alternative fuel or
replacement fuel used in motor vehicles
in the United States and thus would
make no more than a negligible
contribution to the achievement of
EPAct’s existing 2010 replacement fuel
goal of 30 percent, or of a revised
replacement fuel goal were one adopted.

The finding that the regulation by
itself, if adopted, would not result in a
meaningful increase in the percentage of
alternative fuel or replacement fuel used
by motor vehicles is based on the
following factors. First and foremost,
DOE has concluded that the number of
fleets that would be covered by a private
and local government fleet mandate and
the number of AFV acquisitions that
would occur in those fleets as a result
of the mandate are too small to cause
more than a negligible increase in the
percentage of replacement fuel that is
used as motor fuel. This is due in part
to the limitations EPAct imposes on
DOE’s authority to promulgate a private

and local government fleet AFV
acquisition mandate. For example, a
private and local government fleet
program could only apply to light-duty
vehicles (i.e., less than or equal to 8,500
lbs. gross vehicle weight rating (GVWR))
and fleets of sufficient size that are
located in certain metropolitan areas,
and could not apply to a number of
excluded vehicle classes and types (e.g.,
rental vehicles, emergency vehicles, and
vehicles garaged at residences
overnight). It should be noted that
automakers are already annually
manufacturing several times the number
of AFVs that would be required under
this program. As a result, it is quite
possible that a private and local
government AFV acquisition mandate
would not increase AFV production or
sales at all, but rather would simply
change the identity of the buyers of the
vehicles. Therefore, increases in the
production of AFVs due to the
requirements of this fleet program are
unlikely to occur.

Second, EPAct is structured such that
even fleets potentially covered by a fleet
mandate may avoid some or all of the
acquisition requirements, if they qualify
for one of the numerous exemptions set
forth in the statute. This situation would
still be expected to be an issue even if
manufacturers continue to manufacture
large numbers of FFVs because, in
addition to requiring the right volume of
AFVs, implementation of a fleet
mandate would require the availability
of the right combinations of vehicle
models and alternative fuel types to
meet fleets’ operational needs. Based on
experience with its existing fleet
programs, DOE has found that the
availability of some important vehicle
types continues to be limited.

Third, even if DOE promulgated a
private and local government fleet AFV
acquisition mandate and substantial
numbers of AFVs were acquired as a
result, there is no assurance that the
AFVs acquired by covered fleets would
actually use replacement fuel. EPAct
does not give DOE authority to require
that vehicles acquired by private and
local government fleets use any
particular fuel. Moreover, DOE’s
experience with implementation of the
Federal fleet, State fleet, and alternative
fuel provider fleet programs required by
EPAct leads DOE to conclude that given
the current alternative fuel
infrastructure and high alternative fuel
costs relative to conventional motor
fuels (despite availability of large total
numbers of AFVs), market forces would
prevent more than a very small increase
in replacement fuel use in covered
fleets, even if DOE were to impose a
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private and local government fleet AFV
vehicle acquisition requirement.

In the March 2003 NOPR, DOE also
indicated that it did not intend in this
rulemaking to revise the replacement
fuel goals in EPAct, which call for
replacement fuels to make up 10 percent
and 30 percent of the total motor fuel
used in the U.S. by 2000 and 2010,
respectively. “Replacement fuel” is
defined by EPAct to mean “the portion
of any motor fuel that is methanol,
ethanol, or other alcohols, natural gas,
liquefied petroleum gas, hydrogen, coal
derived liquid fuels, fuels (other than
alcohol) derived from biological
materials, electricity (including
electricity from solar energy), ethers,” or
any other fuel that the Secretary
determines ““is substantially not
petroleum and would yield substantial
energy security benefits and substantial
environmental benefits.” “Alternative
fuel” is defined to include many of the
same types of fuels (such as methanol,
ethanol, natural gas, liquid fuels
domestically produced from natural gas,
hydrogen and electricity), but also
includes certain “mixtures” of
alternative fuels blended with small
portions of petroleum-based fuel and
“any other fuel the Secretary [of Energy]
determines by rule, is substantially not
petroleum and would yield substantial
energy security benefits and substantial
environmental benefits.” (42 U.S.C.
13211) For example, a mixture of 85
percent methanol and 15 percent
gasoline (by volume) would, in its
entirety, constitute “alternative fuel,”
but only the 85 percent that was
methanol would constitute
“replacement fuel.” Also by way of
example, gasohol (a fuel blend typically
consisting of approximately 10 percent
ethanol and 90 percent gasoline by
volume), considered as a total fuel
blend, would not qualify as an
“alternative fuel,” but the 10 percent
that is ethanol would qualify as
“replacement fuel.”

In carrying out the rulemaking
proceeding contemplated in section
507(e) of EPAct (42 U.S.C. 13257(e)),
DOE is authorized to evaluate the
replacement fuel goals and to modify
them if they are not “practicable and
actually achievable * * * through
implementation of * * * a fleet
requirement program * * *”” and other
means. DOE has concluded that it is not
legally required to propose and finalize
a revision of the replacement fuel goal
as part of this rulemaking proceeding
because, as indicated in the NOPR and
in this final rule, the adoption of a
revised goal would not impact its
determination that a private and local
government rule establishing a section

507(e) “fleet requirements program”
would not provide any appreciable
increase in replacement fuel use and is
therefore not “necessary’”” within the
meaning of section 507(e) of EPAct.
DOE, however, will continue to evaluate
this matter and may, if appropriate,
modify the goals in the future. In the
alternative, assuming arguendo that
DOE is required to consider whether to
revise the replacement fuel goal, DOE
declines to revise for good cause, as
explained below.

In addition, apart from the terms of
section 507(e), DOE declines to broaden
the scope of this rulemaking to
encompass goal revision under section
504 because it is not an appropriate time
to initiate such a rulemaking. A review
of the current status of replacement
fuels and alternative fuels reveals that
only about 3 percent of total motor fuel
use is non-petroleum. The NOPR
acknowledged that meeting the 2010
goal of 30 percent would require
extraordinary measures. DOE also
expressed its belief that EPAct’s
replacement fuel goal is intended to
establish an aggressive aspirational
petroleum reduction target for the
Federal government and the public.
Based on its understanding of the
purpose of the goal, DOE stated that it
would be inappropriate and ill-advised
to propose revising the goal downward
at a time when the Administration and
Congress are considering (and in some
cases, already implementing) the
passage of major new energy initiatives.
These initiatives, discussed in greater
detail in today’s final rule, could
significantly impact transportation
motor fuel use and would have an
important influence on any future
replacement fuel goal. Based on these
factors, DOE has decided that initiating
a rulemaking to modify the replacement
fuel goal at this time is not appropriate.

The final rule issued today addresses
the March 4, 2003, NOPR and the
comments received in response to it. It
does not summarize the extensive
actions that took place prior to March 4,
2003, with respect to this rulemaking. A
detailed summary of those rulemaking
proceedings is contained in the March
4, 2003, notice. In addition, DOE has
established a Web site that contains
information relating to this rulemaking
activity. Persons interested in learning
more about this rulemaking and its
history should review the items
contained on the Web site: http://
www.ott.doe.gov/epact/
private_fleets.shtml.

I1. Discussion of Public Comments

In response to DOE’s NOPR, five
written comments were submitted, and

four statements were given at the public
hearing. The American Automobile
Leasing Association (AALA),
Congressman Joe Barton (R-TX), the
Center for Biological Diversity (Center),
the Electric Drive Transportation
Association (ETDA), and Mr. J.E. Barker
(Fleet Manager, City of Gadsden,
Alabama), submitted written comments.
The following individuals or
organizations provided statements at the
public hearing: AALA, the National
Association of Fleet Administrators
(NAFA), and Nic van Vuuren (Hampton
Roads Clean City Coordinator). Two
individuals presented separate
testimonies on behalf of NAFA at the
public hearing. The comments and
statements are available on DOE’s Web
site.

These comments and statements can
primarily be grouped according to
whether they support or oppose DOE’s
proposed determination regarding
adoption of a private and local
government fleet mandate and the
decision not to revise the replacement
fuel goals contained in EPAct. However,
the comments submitted by EDTA are
not summarized below because they do
not speak directly to the issues relevant
to a determination under section 507(e)
of EPAct. EDTA’s comments instead
urge DOE to support the adoption of
incentives and to develop other
programs that encourage the increased
use of AFVs and alternative fuels.

A. Comments on Promulgating a Fleet
Rule

The coordinator for the Hampton
Roads Clean Cities Coalition (Nic van
Vuuren), Mr. J.E. Barker (Fleet Manager,
City of Gadsden, Alabama), and the
Center each submitted comments
opposing the proposed determination
not to promulgate a new fleet rule. Mr.
van Vuuren stated that DOE’s NOPR
ignores the fact that fleet AFV programs,
including a private and local
government fleet mandate, were
intended to be a “foundation for
voluntary efforts,” and were not
expected by themselves to achieve the
petroleum use reduction goals in EPAct.
He also stated that the purpose of the
replacement fuel goal in EPAct is not to
achieve a specific percentage of
petroleum replacement, but rather to
further petroleum replacement in
general. Therefore, he asserted that a
private and local government fleet AFV
acquisition requirement is necessary
because it would contribute generally to
petroleum replacement, even if it would
not result in the achievement of the
levels established in EPAct.

As DOE indicated in the NOPR, the
existing fleet programs generate demand
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for AFVs and alternative fuels to some
extent and, in fact, account for a
significant share of the existing market
for each. However, EPAct establishes a
much higher bar than that before DOE
can promulgate a private and local
government fleet regulation. Under
section 507(e) of EPAct, it is not enough
that a private and local government fleet
AFV acquisition mandate simply
increase the level of alternative or
replacement fuel used; rather, in order
for a mandate to be promulgated DOE
must find that the 2010 goal actually is
achieved “‘through implementation of
such a fleet requirement program in
combination with voluntary means and
the application of other programs

* * * (42 U.S.C. 13257(e)).

As indicated in the NOPR, DOE
estimates that implementation of the
private and local government fleet AFV
acquisition mandate could result in
between 0.20-0.80 percent petroleum
replacement. (See 68 FR 10339.) Several
of the comments focused on the fact that
the NOPR included an estimate that the
private and local government fleet AFV
acquisition mandate could potentially
replace 1 percent of petroleum motor
fuel use. However, the NOPR indicated
that the 1 percent estimate overstates
the potential impact that the program
would have because the 1 percent
estimate does not include motor fuel
used in heavy-duty vehicles, primarily
diesel fuel. If both light- and heavy-duty
vehicle motor fuel use is considered, the
maximum amount of replacement fuel
use expected to result from a private
and local government AFV acquisition
mandate—even if EPAct required the
AFVs to use alternative fuel—is only
about 0.70-0.80 percent. While the
Center questioned DOE’s assertion that
it could not require fuel use and
expressed the view that DOE’s fuel use
projections were low, neither the Center
nor any other commenter supplied any
data or information to demonstrate that
DOE’s estimate was in error.

In DOE’s view, the high relative cost
of most alternative fuels makes it
unlikely that the adoption of a private
and local government fleet regulation
would lead other fleets to voluntarily
adopt alternative fuel programs or that
some local governments might, as the
coordinator for Hampton Roads
indicated, adopt fuel use programs to
compliment the vehicle acquisition
requirement. In fact, representatives of
fleet associations vigorously contested
the idea that their members would
voluntarily participate in any programs
as long as the threat of future mandates
exists.

The Center also submitted comments
opposing DOE’s proposed determination

regarding whether to promulgate a
private and local government fleet
regulation. The Center commented that
an AFV acquisition mandate for private
and local government fleets “will have
a profound effect on the market for
AFVs and alternative fuels.” The Center
asserted that a private and local
government fleet regulation, if adopted,
would significantly expand the number
of AFVs acquired annually. However,
the key consideration with respect to
whether a private and local government
fleet rule is necessary is not the number
of AFVs that are acquired each year, but
rather the resulting percentage of motor
fuel use that will be replacement fuel.
Thus, the number of AFVs that would
be acquired under the program is largely
irrelevant to the question of whether
such a rule is “necessary” as that term
is used in section 507(e).

The Center also argued that even if
the private and local government fleet
rule only provided a 1 percent reduction
in petroleum consumption, this would
not be insignificant given the amount of
oil the U.S. consumes. This comment
appears to imply that DOE could adopt
a private and local government fleet
regulation regardless of the actual
amount of replacement fuel use that
might result, and that a 1 percent
reduction would be sufficient to justify
the rule. As indicated above, the 1
percent estimate was based on earlier
estimates of the potential impact of a
private and local government fleet rule
and it did not take into account fuel
used in heavy-duty vehicles. As
explained in the NOPR, DOE’s analysis
indicates that a private and local
government fleet AFV acquisition
mandate would replace at best between
0.20-0.80 percent of motor fuel
consumption, with the probable amount
toward the lower end of this range. (See
68 FR 10339.) In DOE’s view, this
amount of petroleum replacement is not
sufficient to warrant such a program,
and certainly is not enough to render
the program ‘““necessary’’ under the
standards set forth in EPAct section
507(e).

The Center also argued that DOE
underestimates the potential impact that
a private and local government fleet rule
would have by incorrectly concluding
in the March 4, 2003 NOPR that DOE
does not have legal authority to require
private and local government fleets to
use alternative fuels in their AFVs. In
the NOPR, DOE said the following:

The only explicit requirement for fuel
use in EPAct is contained in section
501, which extends only to alternative
fuel provider fleets. Section 501(a)(4)
states that “vehicles purchased pursuant
to this section shall operate solely on

alternative fuels except when operating
in an area where the appropriate
alternative fuel is unavailable.” Section
507, which concerns private and local
fleets, does not contain similar
provision, nor does it contain a
provision either authorizing DOE to
mandate fuel use or explicitly
prohibiting DOE from mandating fuel
use. Therefore, DOE recognizes that it
may be argued that section 507’s silence
leaves the issue of imposing a
requirement to use alternative fuel open
to DOE rulemaking authority.

However, DOE believes the more
appropriate interpretation is that,
because Congress specifically required
the use of alternative fuel in section
504(a)(4), but not in section 507, the
omission was deliberate. As a result,
DOE believes that Congress did not
intend for DOE, when acting under
section 507, to have the authority to
promulgate regulations containing a
requirement that fleet vehicles use
particular types of fuel.

Although this textual analysis is
sufficient to support DOE’s
determination that it should not impose
a fuel use requirement under section
507(e) and (g), it also is worthwhile to
revisit Congressman Philip Sharp’s
remarks when he called up the
conference report on EPAct for House
approval. Congressman Sharp was one
of the key architects of EPAct, and the
floor manager for the bill in the U.S.
House of Representatives. Congressman
Sharp said:

Under section 501, covered persons must
actually run their alternative fueled vehicles
on alternative fuels when the vehicle is
operating in an area where the fuel is
available. This requirement was not included
in the fleet requirement program under
section 507, because the conferees were
concerned that the alternative fuel providers
might charge unreasonable fuel prices to the
fleets that are not alternative fuel providers
if such fleets were required to use the
alternative fuel.

138 Cong. Rec. H11400 (October 5,
1992).

Thus, Congressman Sharp’s floor
statement is fully consistent with DOE’s
interpretation that it does not have
statutory authority to mandate fuel use
under section 507 fleet program, and
that in enacting section 507, Congress
specifically intended to withhold that
authority from the agency.

See 68 FR 10338.

In evaluating the correctness of the
foregoing statutory interpretation, DOE
notes that the Center in its comments
did not respond directly to the points
that DOE made in the NOPR. The Center
did not contest the relevance of either
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DOE’s textual comparison of sections
501 and 507 or the legislative history
DOE quoted.

The Center instead relies exclusively
on the text of section 507(g)(4) as the
basis for its argument that DOE has
authority under EPAct to require private
and local government fleets to use
alternative fuels in their AFVs. EPAct
section 507(g)(4) reads as follows:

A vehicle operating only on gasoline that
complies with applicable requirements of the
Clean Act Air shall not be considered an
alternative fueled vehicle under subsection
(b) or this subsection, except that the
Secretary, as part of the rule under
subsection (b) or this subsection, may
determine that such vehicle should be treated
as an alternative fueled vehicle for purposes
of this section, for fleets subject to part C of
title II of the Clean Air Act [42 U.S.C. 7581,
et seq.], taking into consideration the impact
on energy security and the goals stated in
section 502(a).

(42 U.S.C. 13257(g)(4).) The Center
appears to argue that section 507(g)(4)
authorizes DOE to prohibit—and that
DOE should exercise this authority to
prohibit—private and local government
fleets from complying with an AFV
acquisition mandate by acquiring dual
fueled or flexible fueled AFVs if these
vehicles are operated only on gasoline
(even though dual fueled and flexible
fueled vehicles are, by definition,
capable of operating on gasoline or
diesel).

DOE believes that section 507(g)(4) is
best read not as having the meaning
ascribed to it by the Center, but rather
as authorizing DOE to allow certain
vehicles capable of (and thus
necessarily) operating only on gasoline
to be treated as AFVs for purposes of a
fleet program promulgated under EPAct
sections 507(b) and 507(g). The text,
structure and context of section
507(g)(4) strongly militate against the
construction of this section advanced by
the Center, and in favor of DOE’s
construction.

DOE reads section 507(g)(4) as
imposing the general rule, which is
consistent with EPAct’s definition of an
AFYV, that vehicles capable of and thus
necessarily operating only on gasoline
ordinarily may not be counted as AFVs.
However, section 507(g)(4) allows DOE
to treat some such vehicles as AFVs for
purposes of a section 507 fleet program
if it determines to do so after taking into
consideration the impacts on energy
security and the goals stated in EPAct
section 502(a). Section 507(g)(4) thus
was intended to allow DOE to mitigate
the effect that a private and local
government fleet rule otherwise might
have on covered fleets under certain
circumstances by expanding, not

limiting, the vehicles that could be
counted as AFVs for purposes of section
507. Therefore, DOE rejects the Center’s
argument that DOE mistakenly
interpreted its authority under section
507(g)(4), and thus underestimated the
amount of replacement fuel use that
would result from a private and local
government fleet program. If anything,
DOE has overestimated resulting
replacement fuel use by not accounting
for the possibility that certain vehicles
capable of operating solely on gasoline
could be classified as AFVs for purposes
of this program.

The Clean Air Act (CAA) Title II, Part
C (the part of the CAA cited in EPAct
section 507(g)(4)) addresses clean fuel
vehicles and clean fuel fleets.
Significantly, vehicles powered only by
reformulated gasoline can meet the
requirements of this Part, so long as they
meet certain emission requirements.
However, reformulated gasoline is not
listed in EPAct as an alternative fuel,
and because it is 80-90 percent
petroleum, DOE previously has
determined (in the notice of final
rulemaking that established 10 CFR Part
490) that it cannot be designated as an
“‘alternative fuel” under EPAct because
it is “substantially petroleum.” Under
EPAct section 301(2), DOE has the
authority to add fuels to the statutory
definition of “‘alternative fuel” only if,
among other things, the fuel “is
substantially not petroleum’; the same is
true with respect to ‘‘replacement fuel”
under EPAct section 301(14).

DOE interprets section 507(g)(4) as
authorizing DOE to allow a vehicle
capable of operating only on gasoline
and complying with the applicable
clean fuel vehicle requirements under
Title II of the CAA to be treated as an
AFV for purposes of a fleet program
under section 507, notwithstanding the
exclusion of reformulated gasoline and
diesel from EPAct’s definition of
“alternative fuel,” and even though the
vehicle otherwise could not be counted
as an AFV for purposes of an EPAct fleet
program. This interpretation makes
sense because, among other reasons,
section 507(g)(4) explicitly provides that
DOE can make this allowance only for
fleets subject to both the EPAct section
507 and CAA Title II fleet programs.
Given this interpretation, section
507(g)(4) does not mean, as the Center
claims, that DOE has underestimated
the amount of replacement fuel use that
would result from a private and local
government fleet rule. Rather, section
507(g)(4) provides DOE with authority
which, if exercised, would reduce, not
increase, the amount of replacement
fuel use resulting from a private and
local government fleet rule. DOE’s

interpretation is further supported by
the fact that section 507(g)(4) appears in
section 507 among various other
subsections the clear object of which is
to relieve the potential burdens that a
private and local government fleet rule
would place on covered fleets.

As DOE explained above, Congress
displayed a willingness and ability to
impose a fuel use requirement when
and where it intended to do so, as it did
in EPAct section 501. EPAct section
507(g)(4) does not contain any such
explicit requirement. In light of the
explicit terms with which Congress
mandated fuel use in section 501, it
would be incorrect to stretch the words
of section 507(g)(4) to find a fuel use
requirement, or an authorization for
DOE to impose one.

Moreover, it is difficult to understand
how the Center’s proposed
interpretation even makes sense or
could be administered in practice. Dual
fueled vehicles are by definition capable
of operating on either alternative fuel or
on gasoline or diesel; yet at any
particular time a dual fueled vehicle is
“operating only” (to use the words of
section 507(g)(4)) on one particular fuel.
Thus, if the Center’s interpretation of
section 507(g)(4) were to be adopted and
DOE were to exercise its alleged
authority to require covered fleets to use
alternative fuels in their AFVs, a dual
fueled vehicle would no longer be
considered to be an AFV at any
particular time it was operating on
gasoline. Therefore, again under the
Center’s interpretation, the section
potentially would prohibit (or authorize
DOE to prohibit) a vehicle from being
considered an AFV during any period in
which it was in fact operated on
gasoline, but allow the vehicle to be
considered an AFV during any period of
time when it was operated on an
alternative fuel.

This interpretation would make
section 507(g)(4) impossible to
administer in practice. The Center has
not indicated how such a requirement
could be enforced, nor how vehicles
operating on alternative fuels some of
the time and gasoline at other times
would be counted. Similarly, the Center
did not clarify how a dual fueled
vehicle would be counted when it was
not operating at all—i.e., when it was
being garaged overnight. And since
section 507(g)(4) speaks in terms of
vehicles operated only on gasoline, its
unclear how the Center would propose
that DOE treat vehicles operating some
or all of the time on diesel. Finally, the
Center has not indicated if section
507(g)(4) should be interpreted as
calling for the peculiar result of
allowing dual fueled vehicles operating
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all of the time on diesel to be counted
as AFVs, but prohibiting dual fueled
vehicles operating all of the time on
gasoline from being counted as AFVs.
Neither the Center nor any other
commenter addressed these issues.

Finally, DOE is of the view that it
would be inappropriate, as a matter of
policy, to interpret section 507(g)(4) as
authorizing DOE to impose a broad
restriction on the use of gasoline in dual
fueled vehicles for the purposes of a
section 507 fleet program. DOE’s
interpretation of section 507(g)(4) is in
keeping with the purpose of section 507,
which is to promote acquisition of AFVs
as a means of achieving replacement
fuel goals while protecting covered
fleets from bearing unfair financial
burdens. The Center’s proposed
interpretation would result in
imposition on private and local fleet
operators of an unfunded mandate in
the form of the higher costs of
purchasing alternative fuels. Unfunded
regulatory mandates of this nature have
been disfavored at least since the
enactment of the Unfunded Mandates
Reform Act of 1995.

In summary, DOE believes its
interpretation of section 507(g)(4) is
both reasonable and consistent with the
other sections of EPAct and with the
Clean Air Act, and DOE declines to
adopt the Center’s proposed
interpretation.

Comments supporting DOE’s decision
not to promulgate a fleet mandate were
submitted by the AALA, Congressman
Joe Barton (R-TX), and NAFA. AALA
and NAFA, which represent hundreds
of individual fleets and businesses that
would be potentially covered by a
private and local government fleet AFV
acquisition mandate, agreed with DOE’s
analysis regarding the impact that a
private and local fleet AFV acquisition
mandate would have on the
achievement of EPAct’s replacement
fuel goals and supported DOE’s
determination that such a mandate is
not necessary.

AALA expressed the belief that the
high cost of AFVs would make leasing
costs prohibitive for many companies
and that adoption of a fleet mandate
would encourage more businesses to
move away from leasing vehicles and
toward employee-reimbursement
programs, where employees operate
their own vehicles and are reimbursed
for expenses. EPAct excludes from its
authorized fleet programs vehicles
garaged at personal residences when not
in use. Thus, AALA indicated that some
fleets might also attempt to avoid having
to comply with a private and local
government fleet acquisition mandate
by moving to employee reimbursement

plans. AALA contended that this would
not be conducive to cleaner air or
energy efficiency because the vehicles
owned and operated by employees
would generally be less maintained, less
fuel efficient, and more polluting than
vehicles provided by leasing companies.

NAFA’s comments reiterated
concerns expressed to DOE in earlier
rulemaking proceedings regarding the
high cost of AFVs relative to non-AFVs,
and the lack of supporting refueling
infrastructure. Congressman Joe Barton,
the Chairman of the Subcommittee on
Energy and Air Quality of the U.S.
House of Representatives Committee on
Energy and Commerce, also submitted a
short statement supporting DOE’s
proposed decision not to promulgate a
fleet mandate and indicating his belief
that efforts to increase the use of AFVs
should be voluntary and market-
oriented.

B. Comments on Revising the
Replacement Fuel Goal

The Center comments fault the March
4, 2003, NOPR on the ground that DOE
did not propose a revision of the 30
percent replacement fuel goal
established for the year 2010 pursuant
to sections 507(e) and 504 of EPAct. The
Coordinator for the Hampton Roads
Clean Cities Coalition also submitted
comments arguing that DOE should
have proposed a revision to the
replacement fuel goals. In DOE’s view,
if an AFV acquisition mandate on
private and local fleets under section
507(e) could make an appreciable
contribution to achievement of a
replacement fuel goal, there could be an
obligation to consider revision of the
existing 30 percent goal in this
rulemaking. However, as explained in
the NOPR and in this final rule (see
section IV), DOE’s analysis indicates
that imposing such a vehicle acquisition
mandate on private and local fleets
would not appreciably increase the
demand for and consumption of
alternative fuels. Analysis of DOE’s
limited regulatory authority under title
V of EPAct and existing market factors
independently warrant a finding that a
private and local fleet AFV acquisition
mandate under section 507(e) is not
“necessary.” Therefore, DOE is not
required under section 507(e) to go
further and revise EPAct replacement
fuel goals.

DOE recognizes that section 504 of
EPAct provides for “periodic”
examination and revision of the
statutory replacement fuel goals
originally established in section 502(b)
for reasons other than the requirement
to make a necessity determination under
section 507(e) of EPAct. More

specifically, section 504(a) provides for
DOE to publish in the Federal Register
a notice providing an opportunity for
public comment on the results of
“periodic” examination of the statutory
replacement fuel goals. However, as the
word “periodic” indicates, section
504(a) generally leaves to DOE’s
discretion how often the statutory goals
should be reexamined. More
importantly, under section 504(b), DOE
may only initiate a rulemaking
proceeding to revise the statutory
replacement fuel goals “* * * after
analysis of information in connection
with carrying out subsection (a) * * *”
of section 504. In DOE’s view, the
pending legislative and the
Administration proposals described in
the March 4, 2003, NOPR (see 68 FR
10321) make it untimely to carry out a
proceeding under subsection (a) of
section 504. Furthermore, carrying out
such a proceeding and broadening the
scope of this rulemaking beyond section
507(e) would have likely delayed the
issuance of this final rule.

On the basis of the foregoing, DOE
rejects the Center’s claim that DOE
violated sections 507(e) and 504 of
EPAct when it omitted a proposal to
revise the statutory replacement fuel
goals and declines to expand the scope
of this rulemaking beyond issues
necessary to comply with section 507(e).

C. Comments on Conducting an
Environmental Assessment

The Center argues in its comments
that DOE should have conducted an
environmental assessment for its NOPR
because this rulemaking does not
qualify for application of the categorical
exemption found in 10 CFR part 1021 at
paragraph A.5 of appendix A to subpart
D. Paragraph A.5 applies to:
“Rulemaking (interpreting/amending),
no change in environmental effect.” The
Center first argues that paragraph A.5
does not apply to this rulemaking
because DOE did not propose to “* * *
interpret or amend an existing rule
* * % Tp the alternative, the Center
argues that this rulemaking does not
qualify for application of this categorical
exemption because “* * * DOE’s
decision not to promulgate a private and
municipal fleet rule has a significant
detrimental impact on the human
environment by withholding action that
would reduce petroleum consumption
and its attendant environmental
damage.”

DOE rejects the Center’s first
argument because this proceeding is a
rulemaking to determine whether to
amend 10 CFR part 490 by extending
AFV acquisition mandates beyond
alternative fuel providers under section
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501 of EPAct and State government
fleets under section 507(o) of EPAct to
include mandates applicable to certain
private and local government fleets
under section 507(e) of EPAct. In DOE’s
view, the categorical exemption in
paragraph A.5 applies to this
rulemaking because DOE construes that
exemption to cover rulemakings the
purpose of which is to determine
whether to amend an existing rule even
if, as in this case, the rulemaking
subsequently does not result in
promulgation of amendatory language.

DOE also rejects the Center’s
argument that imposition of an AFV
acquisition mandate would result in
appreciable reductions in petroleum
consumption. For the reasons explained
in section IL A of this Supplementary
Information, DOE has found that such a
mandate would not have the effect of
appreciably reducing petroleum
consumption. On that basis, DOE
continues to be of the view that a
rulemaking determination for or against
amending part 490 to impose such a
mandate is environmentally neutral.
Moreover, this rulemaking maintains
the status quo with respect to private
and local government fleets because it
does not impose any new obligations or
prohibitions on these fleets. For these
reasons, an environmental assessment is
not necessary.

II1. Private and Local Government Fleet
Determination

A. Statutory Requirements

Section 507(e) of EPAct directs DOE
to determine whether private and local
government fleets should be required to
acquire AFVs. In this respect, the
rulemaking process for a private and
local government fleet rule is very
different from DOE’s previous
rulemaking on the State government and
alternative fuel provider fleet rule. In
the case of the State government and
alternative fuel provider fleet rule, DOE
was not required to make any findings
before it promulgated a fleet rule. (See
42 U.S.C. 13251.) The determination of
whether to adopt regulations for private
and local government fleets, however, is
conditional and depends on DOE
making several critical findings.

Sections 507(e) and 507(g), read
together, authorize DOE to promulgate a
private and local government fleet AFV
acquisition mandate only if DOE
determines such a program is
“necessary.” Section 507(e) sets forth
the requirements for determining
whether a private and local government
fleet program is ‘“necessary.” Section
507(e)(1) states that:

Such a program shall be considered
necessary and a rule therefor shall be
promulgated if the Secretary [of Energy] finds
that—(A) the goal of replacement fuel use
described in section 502(b)(2)(B), as modified
under section 504, is not expected to be
actually achieved by 2010, or such other date
as is established under section 504, by
voluntary means or pursuant to this title or
any other law without such a fleet
requirement program, taking into
consideration the status of the achievement
of the interim goal described in section
502(b)(2)(A), as modified under section 504;
and (B) such goal is practicable and actually
achievable within periods specified in
section 502(b)(2), as modified under section
504, through implementation of such a fleet
requirement program in combination with
voluntary means and the application of other
programs relevant to achieving such goals.

(42 U.S.C. 13257(e)(1).)

DOE believes that a determination of
whether a private and local government
fleet AFV acquisition mandate is
“necessary”’ depends, in large part, on
the following factors: the amount of
replacement fuel use that would result
if such a program was adopted (i.e.,
whether it provides more than a very
small percentage contribution to overall
U.S. use of replacement fuels in motor
vehicles); the level of certainty about the
contribution such program might make;
whether the replacement fuel use
resulting from such a fleet rule could be
encouraged through other means,
including voluntary measures; and
whether certain necessary market
conditions (e.g., whether alternative fuel
and suitable AFVs are sufficiently
available) exist to support a new fleet
rule.

B. Rationale for the Private and Local
Government Fleet Determination

1. Statutory Limitations

While EPAct authorizes DOE to
mandate AFV acquisitions, it severely
limits the universe of fleets that would
be covered by a private and local
government fleet mandate, thus limiting
the replacement fuel use that would
result from such a program. The
definition for “fleet” in EPAct section
301(9), (42 U.S.C. 13211(9)), is limited
in coverage only to large, centrally
fueled fleets located in major
metropolitan areas. Only those fleets
that operate or own at least 50 or more
light-duty vehicles may be considered
for coverage. In addition, the definition
of “fleet” specifically excludes from
coverage a number of vehicle types and
classes (e.g., rental vehicles, emergency
vehicles, demonstration vehicles,
vehicles garaged at personal residences
at night, etc.). Vehicles that tend to use
larger amounts of fuel, such as medium-

and heavy-duty vehicles, are also
excluded from coverage.

Even for potentially covered fleets,
EPAct section 507(i) provides several
opportunities for regulatory relief
through exemptions for non-availability
of appropriate AFVs and alternative
fuels. Specifically, any private and local
government fleet rule “‘shall provide for
the prompt exemption” by DOE of any
fleet that demonstrates AFVs ‘““‘that meet
the normal requirements and practices
of the principal business of the fleet
owner are not reasonably available for
acquisition,” alternative fuels “that
meet the normal requirements and
practices of the principal business of the
fleet owner are not available in the area
in which the vehicles are to be
operated,” or for government fleets, if
the requirements of the mandate “would
pose an unreasonable financial
hardship.” Section 507(g)(3) further
reinforces these exemptions: “Nothing
in [Title V of EPAct] shall be construed
as requiring any fleet to acquire
alternative fueled vehicles or alternative
fuels that do not meet the normal
business requirements and practices and
needs of that fleet.”

Taken together, these statutory
exemptions would likely dramatically
lower the number of fleets and fleet
vehicles subject to a private and local
government AFV acquisition mandate.
With respect to local government fleets,
a number of these otherwise covered
fleets might be exempted, for example,
in times when local government budgets
are particularly stretched and many
local governments are required to cut
services or raise taxes to maintain
existing levels of service, since there
will be greater likelihood that petitions
for exemption from hard-pressed local
governments would be granted. Even if
DOE were disinclined to grant such
petitions, the prospects that these
petitions must be considered would
create a “‘stop and go”’ quality about the
local government portion of a private
and local government fleet requirement
program.

As explained in the NOPR and also in
portions of the Supplementary
Information for today’s final rule, DOE
lacks the authority under section 507 to
require private and local government
fleets to use alternative fuels in their
AFVs. DOE’s textual analysis of the
statute and the legislative history
provided in the NOPR (see 68 FR 10338)
and above support its conclusion
regarding its lack of authority to require
fuel use. This lack of authority makes it
doubtful that a fleet rule would have
any appreciable impact on petroleum
consumption. Many fleets might be
compelled to buy AFVs, but would
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operate the AFVs on petroleum-based
fuels due to limited nature of the
current alternative fuel infrastructure
and the oftentimes high relative price of
alternative fuels. DOE’s experience with
fleet programs demonstrates that vehicle
acquisition requirements alone result in
only a relatively small (in the context of
overall U.S. fuel consumption) amount
of petroleum replacement.

Finally, DOE is also limited in its
authority to affect other market
behavior. Section 504(c) precludes DOE
from promulgating rules that would:

* * * mandate the production of
alternative fueled vehicles or to specify, as
applicable, the models, lines, or types of, or
marketing or pricing practices, policies, or
strategies for, vehicles subject to this Act.
Nothing in this Act shall be construed to give
the Secretary authority to mandate marketing
or pricing practices, policies, or strategies for
alternative fuels or to mandate the
production or delivery of such fuels.

(42 U.S.C. 13254(c).)

These limitations in EPAct severely
restrict DOE’s opportunities to affect the
use of replacement fuel, or to establish
the market conditions necessary to
support a private and local government
fleet rule. As a result, it is quite possible
that a private and local government AFV
acquisition mandate would not increase
AFV production or sales at all, but
rather would simply change the identity
of the buyers of the vehicles.

In addition to all of the provisions
discussed, Congress also enacted a
petition provision in section 507(n).
That section provides:

As part of the rule promulgated * * *
pursuant to subsection * * * (g) of this
section, the Secretary shall establish
procedures for any fleet owner or operator or
motor vehicle manufacturer to request that
the Secretary modify or suspend a fleet
requirement program * * * nationally, by
region, or in an applicable fleet area because,
as demonstrated by the petitioner, the
infrastructure or fuel supply or distribution
system for an applicable alternative fuel is
inadequate to meet the needs of a fleet. In the
event that the Secretary determines that a
modification or suspension of the fleet
requirements program on a regional basis
would detract from the nationwide character
of any fleet requirement program established
by rule or would sufficiently diminish the
economies of scale for the production of
alternative fueled vehicles or alternative fuels
and thereafter the practicability and
effectiveness of such program, the Secretary
may only modify or suspend the program
nationally. The procedures shall include
provisions for notice and public hearings.
The Secretary shall deny or grant the petition
within 180 days after filing.

(42 U.S.C. 13257(n).)

Thus, even if DOE had authority to
require alternative fuel use, the “normal

requirements and practices” provisions
in sections 507(i)(1) and 507(g)(3),
described above, and the petition
procedure for modification or
suspension of a fleet requirement
program in section 507(n), would likely
result in many fleets potentially covered
by the fleet rule being able to obtain
relief from the rule’s requirements.

Title V of EPAct substantially limits
the effectiveness of any private and
local government fleet AFV acquisition
program that might be promulgated
under section 507. The nature of the
exemption and petition procedures and
the associated regulatory uncertainty
undermine the potential effectiveness of
a regulatory mandate to purchase
significant numbers of AFVs. These
factors support DOE’s determination
that a private and local government fleet
program under section 507(g) would
make no appreciable contribution to
actual achievement of any replacement
fuel goal and, therefore, is not
“necessary”’ under the section 507(e)
standard.

2. Analysis of Potential Replacement
Fuel Use

Available analyses further support
DOE’s conclusion that only a very small
amount of alternative or replacement
fuel use would result from a private and
local government fleet program.
Technical Report 14, discussed in the
NOPR, estimated total fuel use from all
EPAct fleet programs to be
approximately 1.2 percent of U.S.
gasoline use (p. 63, table 11I-21).2 DOE’s
Section 506 Report2 was only slightly
more optimistic, indicating that
“[a]lternative fuel use by EPAct covered
fleets, even with the contingent
mandates for private and local
government fleets, is unlikely to provide
more than about 1.5 percent
replacement fuel use * * * ” Section
506 Report at p. 35. In either case,
subtracting out the portion of
replacement fuel use represented by the
existing (Federal, State, and alternative
fuel provider) fleet programs would
leave the potential private and local
government fleet program contribution
closer to a maximum of 1 percent.
However, both these earlier reports
include calculations based only upon
the percentage of light-duty gasoline

1 See Assessment of Costs and Benefits of Flexible
and Alternative Fuel Use in the U.S. Transportation
Sector, Technical Report Fourteen: Market Potential
and Impacts of Alternative Fuel Use in Light-Duty
Vehicles: A 2000/2010 Analysis (DOE/PO-0042)
(1996).

2 See Energy Efficiency and Renewable Energy,
DOE, Replacement Fuel and Alternative Fuel
Vehicle—Technical and Policy Analysis p. viii—ix
(Dec. 1999—Amendments Sept. 2000); http:/
www.ccities.doe.gov/pdfs/section506.pdyf.

fuel use. For purposes of the goals
contained in EPAct, DOE believes that
fuel replacement should be considered
in the context of all on-highway motor
fuel use, including heavy-duty vehicle
fuel use, because the goals contained in
section 502 of EPAct are to be
considered in the context of the
“projected consumption of motor fuel in
the United States.” (42 U.S.C.
13252(b)(2).) This section does not refer
only to light-duty fuel use. The figures
provided in these earlier reports, when
adjusted to reflect the impact on all on-
highway motor fuel use, show that a
private and local government fleet
rule—even with a fuel use requirement,
which as noted above DOE does not
have the authority to impose—would
provide at most on the order of 0.7-0.8
percent motor fuel replacement. After
taking into account the fact that DOE
has no authority to mandate fuel use,
DOE estimates that a private and local
government fleet AFV acquisition
mandate would likely provide only
about 0.2 percent motor fuel
replacement.

Both the analyses in Technical Report
14 and the Section 506 Report were
conducted before DOE had much
experience with implementation and
operation of the EPAct fleet programs.
DOE’s experience with those programs
now has shown that the number of fleets
originally envisioned to be covered was
far larger than the number of fleets
covered in actual practice. DOE stated
in the March 4, 2003, NOPR its belief
that the figures in these reports probably
overstate the potential impact of a
private and local government fleet rule
because they overestimate the total
number of AFVs that would be acquired
under such a program. This view is
supported by analyses contained in a
more recent DOE-supported report, The
Alternative Fuel Transition: Results
from the TAFV Model of Alternative
Fuel Use in Light-Duty Vehicles 1996-
2000 (ORNL.TM2000/168) (September
17, 2000) [hereinafter TAFV Model
Report|, http://pzl1.ed.ornl.gov/
tafv99report31a_ornltm.pdf, which
incorporates more realistic assumptions
regarding these fleet programs. The
TAFV Model Report states that, “In
particular, over all of the price
scenarios, we find that the [private and
local government fleet] rule increases
the alternative fuel penetration in 2010
from 0.12% (without the private and
local government rule) to, at most,
0.37% [with a private and local
government rule] of total fuel sales.”
TAFV Model Report at p. 28. Thus, this
analysis placed contributions from the
private and local government fleet rule
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at 0.25 percent. Like Technical Report
14 and the Section 506 Report, these
percentages were calculated based on
the total fuel sales of the fuel used by
light-duty vehicles only. Therefore, the
contribution from a potential rule drops
below 0.2 percent when evaluated as
part of all on-highway motor fuel use.

No commenter presented any
persuasive analysis or data to counter or
dispute the data and conclusions in
Technical Report 14 or the Section 506
Report. The TAFV Model Report further
supports the conclusions of the earlier
reports. Therefore, DOE finds and
concludes that a potential private and
local fleet program under authority
provided to DOE by EPAct section 507
would be expected to contribute, at best,
an extremely small amount toward
achievement of the replacement fuel
goal (below 1 percent and likely below
0.2 percent of all on-highway motor fuel
use). Even without the additional
statutory limitations described above
that EPAct places on such a private and
local government fleet mandate, the
contribution from such a mandate to the
EPAct replacement fuel goals would be
very small.

3. Infrastructure and Fuel Availability

Throughout the proceedings
associated with this rulemaking
(including the advanced notice of
proposed rulemaking and public
workshops), numerous comments
received by DOE expressed concern that
the level of alternative fuel
infrastructure is not adequate to support
a private and local government fleet
rule. In the NOPR, DOE noted that
alternative fuel provider investments in
alternative fuel infrastructure actually
have slowed down in recent years.
Shortly after EPAct’s passage in 1992, a
significant number of natural gas and
electric utilities entered the
transportation fuels market, hoping to
market alternative fuels to fleets subject
to the Clean Air Act and EPAct. The
number of alternative fuel stations,
natural gas stations in particular, grew
from little more than a handful to
several thousand by the end of the
1990s. While the number of ethanol
refueling stations has grown over the
past few years, the total number of
alternative fuel stations appears to have
stalled or slightly declined. See
Department of Energy, Alternative Fuel
Data Center, Refueling Stations (http://
www.afdc.doe.gov/refuel/
state_tot.shtml) (Dec. 2002) [hereinafter
AFDC Refueling Stations]. Restructuring
in the utility industry has played a
significant part in the reduced
investment by utilities in alternative
fuel stations and therefore in the lack of

growth in the total number of alternative
fuel stations.

In the NOPR, DOE stated that the
ethanol industry has made only a
limited investment in building
infrastructure for supplying E-85, the
fuel used by ethanol FFVs, of which
there are several million in service
today. The ethanol industry has
primarily focused its attention on
supplying the gasohol and gasoline-
oxygenate market. Consequently, today
there are only approximately 180
fueling outlets nationwide that provide
E-85. See AFDC Refueling Stations
(http://www.afdc.doe.gov/
refueling.html). Some efforts are
underway to expand the number of E—
85 refueling sites. However, the number
of E-85 stations would have to grow
significantly to have a measurable
impact on overall U.S. motor fuel
consumption.

As DOE explained in the NOPR, major
energy suppliers, principally oil
companies, have largely been unwilling
to date to invest in the alternative fuels
market (or they have actively opposed
it) and instead have primarily focused
their attention on ensuring that gasoline
and diesel fuels meet current and future
environmental regulations. No
commenter disputed the discussion in
the NOPR regarding this issue. Thus,
DOE does not expect that the major oil
and fuel retailers would install the
infrastructure necessary to support
alternative fuel use by AFVs were DOE
to promulgate a private and local
government fleet mandate, given the
extremely small amount of replacement
fuel use that likely would result from
such a mandate; certainly that
infrastructure is not in place now. This
limited infrastructure would likely
result in exemption requests and
petitions to suspend any fleet
requirement program DOE might impose
under section 507(e), and DOE possibly
granting these requests.

4. AFV Availability

Automakers have for several years
now offered some variety of AFVs,
including passenger cars, light-duty
pickup trucks and vans. The availability
of these vehicles stands in stark contrast
to when EPAct was enacted. In 1992,
there were virtually no original
equipment manufacturer (OEM)
vehicles available that operated on
alternative fuel. Consumers and fleets
had to have existing gasoline vehicles
converted by aftermarket shops if they
wanted AFVs. The AFVs that are
available today are built by auto
manufacturers for two primary
purposes: (1) To provide credits to
automakers that can be used to meet the

corporate average fuel economy (CAFE)
standards; and, (2) to meet the needs of
the fleets currently subject to fleet
mandates.

Automobile manufacturers are
awarded CAFE credits as an incentive to
develop AFVs. The sale of these
vehicles in turn could potentially lead
to the development of infrastructure to
support alternative fuel use. Data
available to DOE indicates that
manufacturers currently offer over a
million new flexible fuel vehicles
(FFVs) each year (at virtually no
incremental purchase price). Other
AFVs (such as gaseous fuel vehicles) are
available in significantly lower
numbers, and generally combine for a
total of less than 10,000 vehicles per
year (often at incremental purchase
prices of approximately $2000 to
$8000).

It should be noted that the total
number of AFVs available each year is
several times the number projected to be
required to meet the annual acquisition
requirements of a private and local
government AFV fleet program. We
believe such a fleet program would be
unlikely to result in large numbers of
additional AFVs being produced
because most AFVs are manufactured as
a result of the CAFE incentive
provisions contained in the Alternative
Motor Fuels Act of 1988 (AMFA) (49
U.S.C. 32905), and the ability to earn
additional credits is constrained.
Therefore, DOE expects that, for the
most part, imposition of a private and
local government AFV fleet program
would largely result in a shift of these
already-available vehicles to fleets
covered under this program. No
commenter explained why a different
outcome might reasonably be expected.

DOE is also concerned that if it were
to adopt a requirement for private and
local government fleets to acquire AFVs,
there may not necessarily be the right
mix of vehicle types required by fleets.
DOE explained this concern in the
NOPR and no commenter offered any
information or explanation why DOE’s
concern was not well-grounded. See 68
FR at 10340. The number of AFVs that
likely would be acquired under a
private and local government fleet
mandate are, in DOE’s view and based
on the comments it has received,
insufficient to create the market demand
that would cause manufacturers to
modify their product plans and build
the range of models and fuel type
combinations required by fleets. It
should be noted that section 504(c) of
EPAct (42 U.S.C. 13254(c)) expressly
prohibits DOE from mandating the
production of AFVs or to specify the
types of AFVs that are made available.
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Under the existing State government
and alternative fuel provider fleet
programs, DOE has been obliged to
provide a number of exemptions to
fleets that were unable to acquire AFVs
that meet their “normal requirements
and practices.” Unless automakers
significantly expand their current
offerings of AFVs, DOE likely would be
forced to process and approve
thousands of exemption requests each
year made by private and local
government fleets, thus further watering
down the effect a private and local
government fleet mandate would have
in causing use of alternative fuels.

5. Alternative Fuel Costs and
Alternative Fuel Use

At the present time, the cost of some
alternative fuels (such as biofuels)
exceeds the cost of conventional motor
fuel, and it is reasonable to assume that,
absent changes in technology, in the
supply of petroleum, or in policy as
established by law, this price
differential will continue and will
influence fleet owners and operators for
the foreseeable future. DOE set forth this
assumption in the NOPR, and no
commenters offered any evidence or
persuasive arguments to dispute it. See
68 FR at 10340. The likely effect of the
price differential is predictable in light
of DOE’s experience in administering
the State government fleet requirement
program under section 507(o0) of EPAct.
Most State government fleets are
acquiring significant numbers of FFVs
and operating them lawfully using
conventional motor fuels. Although this
practice in part may be a function of
lack of ready access to sufficient
alternative fuel infrastructure, the fuel
cost differential of ethanol (in some
geographic areas) is likely a contributing
factor.

6. Summary of Determination

DOE determines that a private and
local government fleet AFV acquisition
mandate under sections 507(e) and (g) of
EPAct is not “necessary,” and,
therefore, DOE is precluded from
imposing it. Such a mandate would
make no appreciable contribution (from
less than 0.2 percent to a maximum of
0.8 percent of on-highway motor fuel
use) toward achievement of the 2010
replacement fuel goal in EPAct section
502 or a revised goal, and even this
extremely small contribution is highly
uncertain.

As a result, DOE cannot make the
determinations set forth in section
507(e), both of which must be made in
the affirmative before a private and local
government fleet requirement program
can be determined to be “necessary”

and thus implemented. DOE cannot
determine that the 2010 replacement
fuel goal in EPAct (or a revised goal)
will not be achieved “without such a
fleet requirement program’’ because the
existence of the fleet rule would have no
appreciable impact (indeed almost no
measurable impact at all) on the goal’s
achievement. For the same reason, DOE
cannot determine that the replacement
fuel goal can be achieved “through
implementation of such a fleet
requirement program” in combination
with other means.

DOE has come to these conclusions
for all of the reasons explained above.
To summarize, there are the limitations
in EPAct itself, which include: (1)
Limitations on the coverage of a private
and local government fleet requirement
program to only certain light-duty
vehicle fleets; (2) procedures allowing
case-by-case exemptions; and (3) DOE’s
lack of authority to require alternative or
replacement fuel use. In addition, even
if DOE imposed AFV acquisition
requirements, market conditions will
encourage covered fleets to file petitions
seeking modification and/or suspension
of the entire fleet requirement program
and/or its application to specific fleets
and vehicles. Those conditions, which
are likely to persist, are: (1) Lack of
ready access to sufficient alternative
fuel infrastructure; (2) limited
availability of suitable AFVs; and (3)
high alternative fuel costs (for certain
fuels) relative to the costs of
conventional motor fuels.

On the basis of the foregoing, DOE
today determines that a private and
local government fleet requirement
program is not ‘“‘necessary’’ under the
standards set forth in EPAct section
507(e) and, therefore, will not be
promulgated.

C. Determination for Fleet Requirements
Covering Urban Transit Bus and Law
Enforcement Vehicles

Section 507(k)(1) of EPAct provides in
relevant part: “If the Secretary
determines, by rule, that the inclusion
of fleets of law enforcement motor
vehicles in the fleet requirement
program established under subsection
(g) would contribute to achieving the
[replacement fuel] goal described in
section 502(b)(2)(B) * * * and the
Secretary finds that such inclusion
would not hinder the use of the motor
vehicles for law enforcement purposes,
the Secretary may include such fleets in
such program * * *.” (emphasis
added). Section 507(k)(2) contains
similar language with regard to new
urban buses (42 U.S.C. 13257(k)(1) and
(2)). Both section 507(k)(1) and 507(k)(2)
limit DOE to only one rulemaking

opportunity for implementing
requirements for law enforcement and
urban bus fleets.

As discussed in the NOPR, DOE
considered interpreting section 507(k) to
mean that law enforcement vehicle
fleets and urban buses could be
considered as part of the determination
process under sections 507(e) and (g) as
to whether a private and local
government fleet AFV acquisition
mandate program is ‘“necessary.” DOE,
however, believes that EPAct only
allows it to consider whether law
enforcement fleets and urban buses
should be covered by a fleet acquisition
mandate after DOE has completed the
rulemaking contemplated by sections
507(e) and (g), and only if DOE has
determined that a private and local
government fleet acquisition program is
“necessary.” DOE does not believe that
these programs can be considered as
part of the rulemaking that section
507(e) directs DOE to conduct regarding
private and local government fleets.
This view is supported by the fact that
the provisions relating to law
enforcement vehicles and urban buses
require DOE to conduct separate
rulemakings to consider whether to
adopt these programs.

DOE further interprets EPAct to
prohibit DOE from considering law
enforcement vehicle fleets when making
the “necessary”” determination under
sections 507(e) and (g) because such
fleets are specifically excluded from the
statutory definition of the term “fleet”
(42 U.S.C. 13211(9)). Similarly, it is
DOE’s view that EPAct prohibits DOE
from considering urban buses when
making the “necessary” determination
under sections 507(e) and (g) because
the statutory definition of the term
“fleet” is limited to “light-duty
vehicles” which are vehicles no more
than 8,500 lbs. GVWR, and under the
definition of “urban bus” referenced in
section 507(k) and contained in 40 CFR
86.093—2, most urban buses would not
qualify as light-duty vehicles.

No commenter presented any
persuasive argument as to why DOE’s
interpretation of sections 507(k), 507(e)
and 507(g) as discussed in this section
C of this Supplementary Information is
incorrect. Thus, since DOE is not
adopting a private and local government
fleet requirement, it also is precluded
from adopting a fleet requirement for
law enforcement vehicles and urban
buses.

IV. Replacement Fuel Goal

DOE has decided not to modify the
2010 replacement fuel goal of 30 percent
in this final rule. As noted earlier, the
process of determining whether to adopt
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an AFV acquisition mandate for private
and local government fleets depends on
whether such a rule is “necessary” to
achieve EPAct’s petroleum replacement
fuel goals. As part of the process of
evaluating whether to propose AFV
acquisition mandates for private and
local government fleets pursuant to
EPAct section 507, DOE reviewed the
replacement fuel goals in EPAct section
502 and considered whether to revise
them, but decided for several reasons
that it would not propose any such
modifications.

DOE has decided not to propose or
finalize any revisions to the replacement
fuel goal because, first, DOE does not
believe that EPAct requires it to revise
the petroleum replacement fuel goal in
order to determine whether a private
and local government fleet rule is
“necessary.” Revising the goal as part of
this rulemaking would serve no purpose
because, as indicated in the NOPR and
in this final rule, the adoption of a
revised goal would not impact DOE’s
determination that a private and local
government fleet rule provides no
appreciable increase in replacement fuel
use. In addition, the limited regulatory
authority under Title V of EPAct and
existing market factors independently
warrant a finding that an AFV
acquisition mandate under section
507(e) is not ‘“necessary.” Therefore,
DOE is not required under section
507(e) to revise the EPAct 2010 percent
replacement fuel goal, since it would
not influence DOE’s decision regarding
whether or not to implement a private
and local government fleet regulation.

Second, DOE believes that revising
the 2010 replacement fuel goal at this
time would not serve the aims of EPAct
to promote or encourage the use of
replacement fuels. Congress created by
statute (in EPAct section 502(b)(2)) an
initial national goal of using
replacement fuels for at least 10 percent
of motor fuel used in the United States
by 2000, and a long-term goal of at least
30 percent by 2010, on a petroleum fuel
energy equivalent basis. Neither the text
of EPAct nor the legislative history
explains why Congress chose these
particular goals and dates. Nor does the
text or legislative history provide any
analysis supporting them. However, and
in light of the overall purposes of EPAct,
DOE believes that Congress set these
particular goals to establish aggressive
aspirational petroleum reduction targets
for the Federal government and the
public. Congress apparently intended to
encourage action that would
aggressively advance the availability
and use of replacement fuels. DOE
believes that the goals in EPAct were
intended to encourage actions that

would lead to significant increases in
replacement fuel use.

Since EPAct’s enactment in late 1992,
the Federal government has
implemented a number of regulatory
and voluntary programs in an effort to
increase the use and availability of
replacement fuels. While these
programs have increased the availability
of AFVs and the use of alternative fuels
and replacement fuels, these programs
have not had the desired effect of greatly
increasing the availability or use of
alternative and replacement fuels, or of
causing the use of replacement fuels to
become a viable alternative, on a large-
scale basis, to the use of petroleum-
based fuels in vehicles. The result is
that although the use of replacement
and alternative fuels has increased since
1992, the overall use of these fuels
relative to total petroleum consumption
remains relatively small. In 1992,
replacement fuels accounted for slightly
less than 2 percent of total motor fuel
consumption; by 2001, replacement
fuels accounted for less than 3 percent.
See Transportation Fuels 2000 at Table
10. Thus, to date, very little progress has
been made toward achieving the
aggressive replacement fuel goals
established by EPAct and little progress
will be made in the future without
major new initiatives.

At the same time, DOE takes note of
the fact that Congress is currently
considering comprehensive legislation
that may significantly affect our
Nation’s energy future and may bear
importantly not only on the
achievability of the current goals, but
also on what any potential revised goals
might be. Moreover, the President and
DOE have proposed bold initiatives to
dramatically increase the availability,
use and commercial viability of
replacement fuels in the transportation
sector. DOE’s transportation efforts are
focused on the goal of developing
advanced motor vehicle technologies
(such as hydrogen-based fuel cells) that
could someday significantly offset
demand for petroleum motor fuels.
These efforts also support the shorter-
term objective of more efficiently
utilizing existing petroleum resources.
These efforts, if fully supported with
necessary enabling legislation and
funding as DOE has proposed, offer the
potential to achieve the long-term EPAct
goal of replacing petroleum as the
primary transportation fuel.

In light of the momentum that these
various efforts are gaining; in light of
what DOE understands to be the
principal purpose of EPAct’s
replacement goals in section 502(b)(2)—
to encourage policymakers, industry
and the public to engage in aggressive

action to expand the use of alternative
and replacement fuels; and in light of
the possibility of new legislation that
would have significant bearing on these
issues, DOE has concluded that it
should not make a determination under
EPAct concerning the achievability of
the 2010 goal at this time. Therefore,
DOE is not modifying the 2010
replacement fuel goal set forth in EPAct
section 502(b)(2). DOE will continue to
evaluate this issue and may in the
future, if it considers it appropriate,
review and modify the 2010
replacement fuel goal pursuant to its
authority in EPAct Title V.

V. Review Under Executive Order
12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, Civil Justice
Reform, 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. Executive Order 12988 does not
apply to this rulemaking because DOE
has determined that a private and local
government fleet program is not
“necessary’”’ under sections 507(e) and
(g) of EPAct, and, therefore, DOE is not
promulgating regulations to implement
such a program.

VI. Review Under Executive Order
12866

This regulatory action has been
determined to be a “‘significant
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regulatory action” under Executive
Order 12866, Regulatory Planning and
Review. See 58 FR 51735 (October 4,
1993). Accordingly, today’s action was
subject to review under the Executive
Order by the Office of Information and
Regulatory Affairs (OIRA).

VII. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et. seq.) requires preparation
of a regulatory flexibility analysis for
any rule that by law must be proposed
for public comment, unless the agency
certifies that the rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities. As required by Executive Order
13272, “Proper Consideration of Small
Entities in Agency Rulemaking” (67 FR
63461, August 16, 2002), DOE published
procedures and policies to ensure that
the potential impacts of its draft rules
on small entities are properly
considered during the rulemaking
process (68 FR 7990, February 19, 2003),
and has made them available on the
Office of General Counsel’s Web site:
http://www.gc.doe.gov. DOE reviewed
today’s final rule under the provisions
of the Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. DOE’s negative
determination under EPAct section
507(e) will not impose compliance costs
on small entities. On the basis of the
foregoing, DOE certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities. Accordingly,
DOE has not prepared a regulatory
flexibility analysis for this rulemaking.

VIII. Review Under the Paperwork
Reduction Act

Because DOE has determined not to
promulgate requirements for private and
local government fleets, no new record
keeping requirements, subject to the
Paperwork Reduction Act, 44 U.S.C.
3501, et seq., would be imposed by
today’s regulatory action.

IX. Review Under the National
Environmental Policy Act

This rule determines that a regulatory
requirement for the owners and
operators of certain private and local
government light-duty vehicle fleets to
acquire AFVs would make no
appreciable contribution to actual
achievement of the replacement fuel
goal in EPAct or a revised goal, and,
therefore, is not “necessary’” under
EPAct section 507(e). The negative
determination regarding the necessity
for a private and local government fleet
requirement program will not require

any government entity or any member of
the public to act or to refrain from
acting. Accordingly, for this reason and
reasons discussed in section II.C of the
Supplementary Information, DOE has
determined that its determination is
covered under the Categorical Exclusion
found at paragraph A.5 of appendix A
to subpart D, 10 CFR Part 1021, which
applies to rulemakings interpreting or
amending an existing rule or regulation
that does not change the environmental
effect of the rule or regulation being
interpreted or amended.

X. Review Under Executive Order
13132

Executive Order 13132, Federalism,
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined
today’s determination and determines
that it will not preempt State law and
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

XI. Review of Impact on State
Governments—Economic Impact on
States

Section 1(b)(9) of Executive Order
12866, Regulatory Planning and Review,
58 FR 51735 (September 30, 1993),
established the following principle for
agencies to follow in rulemakings:
“Wherever feasible, agencies shall seek
views of appropriate State, local, and
tribal officials before imposing
regulatory requirements that might
significantly or uniquely affect those
governmental entities. Each agency shall
assess the effects of Federal regulations
on State, local, and tribal governments,
including specifically the availability of
resources to carry out those mandates,
and seek to minimize those burdens that
uniquely or significantly affect such
governmental entities, consistent with
achieving regulatory objectives. In
addition, agencies shall seek to
harmonize Federal regulatory actions
with regulated State, local and tribal
regulatory and other governmental
functions.”

Because DOE has determined that a
private and local government fleet AFV
program is not “necessary’” under
section 507(e) and, therefore, is not

promulgating such a program, no
significant impacts upon State and local
governments are anticipated. The
position of State fleets currently covered
under the existing EPAct fleet program
is unchanged by this action. Prior to
issuance of its NOPR, DOE sought and
considered the views of State and local
officials. The March 4 NOPR contains a
full discussion of these consultations.
See 68 FR 10320.

XII. Review Under Unfunded Mandates
Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995, Public Law 104—4,
requires each Federal agency to assess
the effects of Federal regulatory actions
on State, local and tribal governments
and the private sector. The Act also
requires a Federal agency to develop an
effective process to permit timely input
by elected officials on a proposed
“significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect small
governments. On March 18, 1997, DOE
published in the Federal Register a
statement of policy on its process for
intergovernmental consultation under
the Act (62 FR 12820). The final rule
published today does not propose or
contain any Federal mandate, so the
requirements of the Unfunded Mandates
Reform Act do not apply.

XIII. Review Under Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999, Public Law 105-277, requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. Today’s action will not have
any impact on the autonomy or integrity
of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

XIV. Review of Treasury and General
Government Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
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reviewed today’s final rule under the
OMB and DOE guidelines, and has
concluded that it is consistent with
applicable policies in those guidelines.

XV. Review Under Executive Order
13175

Under Executive Order 13175
(Consultation and Coordination with
Indian Tribal Governments), 65 FR
67249 (November 9, 2000), DOE is
required to consult with Indian tribal
officials in development of regulatory
policies that have tribal implications.
Today’s action would not have such
implications. Accordingly, Executive
Order 13175 does not apply to this final
rule.

XVI. Review Under Executive Order
13045

Executive Order 13045 (Protection of
Children from Environmental Health
Risks and Safety Risks), 62 FR 19885
(April 23, 1997), contains special
requirements that apply to certain
rulemakings that are economically
significant under Executive Order
12866. Today’s action is not
economically significant. Accordingly,
Executive Order 13045 does not apply
to this rulemaking.

XVII. Review Under Executive Order
13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use), 66 FR 28355 (May
22, 2001), requires preparation and
submission to OMB of a Statement of
Energy Effects for significant regulatory
actions under Executive Order 12866
that are likely to have a significant
adverse effect on the supply,
distribution, or use of energy. A
determination that a private and local
government fleet AFV acquisition
program is not ‘“necessary’”’ under EPAct
section 507(e) does not require private
and local government fleets, suppliers of
energy, or distributors of energy to do or
to refrain from doing anything. Thus,
although today’s negative determination
is a significant regulatory action, the
finalization of this determination will
not have a significant adverse impact on
the supply, distribution, or use of
energy. Consequently, DOE has
concluded there is no need for a
Statement of Energy Effects.

XVIIL Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

XIX. Approval by the Office of the
Secretary

The issuance of the final rule for the
Private and Local Government Fleet
Determination has been approved by the
Office of the Secretary.

Issued in Washington, DC, on January 23,
2004.
David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 04-1923 Filed 1-28-04; 8:45 am)|]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-SW-28-AD; Amendment
39-13438; AD 2004-02-03]

RIN 2120-AA64
Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Agusta S.p.A. (Agusta) model
helicopters that requires modifying each
passenger compartment sliding door
(door) by applying a kit to replace the
levers and links. This amendment is
prompted by instances of a door
inadvertently opening during flight due
to the unstable configuration of the
door. The actions specified by this AD
are intended to prevent the inadvertent
opening of a door during flight and loss
of a passenger or other objects from the
cabin.

DATES: Effective March 4, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 4,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605-222595. This
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Richard Monschke, Aviation Safety

Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193-0110, telephone (817)
222-5116, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for the specified Agusta
model helicopters was published in the
Federal Register on October 22, 2003
(68 FR 60300). That action proposed to
require modifying the doors by
installing a new lever and link and other
hardware contained in kits, part number
(P/N) 109-0823-25-101 (left hand) and
P/N 109-0823-25-102 (right hand).

The Ente Nazionale per I’Aviazione
Civile (ENAC), the airworthiness
authority for Italy, notified the FAA that
an unsafe condition may exist on Agusta
Model A109E helicopters. ENAC
advises that the doors should be
modified.

Agusta has issued Alert Bollettino
Tecnico No. 109EP-33, dated March 19,
2003 (ABT), which specifies modifying
the opening and closing mechanism of
the passenger compartment sliding
doors by installing a new lever and a
new link to avoid the possibility of the
mechanism not reaching the stowed
position. Agusta reports the accidental
opening during flight of one of the
doors, on a few helicopters, without any
harm to the passengers. ENAC classified
this ABT as mandatory and issued AD
No. 2003-109, dated March 27, 2003, to
ensure the continued airworthiness of
these helicopters in Italy.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that this AD will
affect 34 helicopters of U.S. registry, and
the required actions will take
approximately 4 work hours per
helicopter to accomplish at an average
labor rate of $65 per work hour.
Required parts will cost approximately
$3000 per helicopter. Based on these
figures, we estimate the total cost
impact of the AD on U.S. operators to
be $110,840 ($3260 per helicopter).
However Agusta states in its ABT that
it will supply the parts at no cost and
will reimburse up to 4 work hours to
modify the doors at a fixed rate of $40.
Assuming this warranty coverage, the
estimated total cost impact of this AD
on U.S. operators is $3400 ($100 per
helicopter).

The regulations adopted herein will
not have a substantial direct effect on
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the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2004-02-03 Agusta S.p.A.: Amendment 39—
13438. Docket No. 2003—SW-28-AD.

Applicability: Model A109E helicopters,
up to and including serial number (S/N)
11150 with Pratt & Whitney Canada, Inc.
PW206C engines, and S/N 11501 through
11509 with Turbomeca Arrius TM2K1
engines, with a passenger compartment
sliding door (door), part number (P/N) 109—
0360—48-101 (left-hand (LH)), P/N 109-
0360—48-102 (right-hand (RH)), P/N 109-
0360-48-201 (LH), or P/N 109-0360—48-202
(RH), installed, certificated in any category.

Compliance: Required within 90 days,
unless accomplished previously.

To prevent the inadvertent opening of a
door and loss of a passenger or other objects
from the cabin, accomplish the following:

(a) Modify the doors by replacing levers, P/
N 109-0362-30-103 (LH) and P/N 109-
0362-30-104 (RH), and links , P/N 109—

0362—05—101; with levers P/N 109—0362—30—
109 (LH) and P/N 109-0362-30-110 (RH),
and links, P/N 109-0362-05—-105, and the
hardware contained in kits, P/N 109-0823—
25-101 (LH) and P/N 109-0823—25-102 (RH)
in accordance with the Compliance
Instructions in Agusta Bollettino Tecnico No.
109 EP-33, dated March 19, 2003.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

(c) The modification shall be done in
accordance with Agusta Bollettino Tecnico
No. 109 EP-33, dated March 19, 2003. The
Director of the Federal Register approved this
incorporation by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from Agusta, 21017
Cascina Costa di Samarate (VA) Italy, Via
Giovanni Agusta 520, telephone 39 (0331)
229111, fax 39 (0331) 229605-222595. Copies
may be inspected at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(d) This amendment becomes effective on
March 4, 2004.

Note: The subject of this AD is addressed
in Ente Nazionale per I’Aviazione Civile
(Italy) AD No. 2003-109, dated March 27,
2003.

Issued in Fort Worth, Texas, on January 16,
2004.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 04-1686 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-276—AD; Amendment
39-13439; AD 2004-02-04]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 900EX Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Dassault Model Falcon
900EX series airplanes. This action
requires revising the airplane flight
manual to advise the flightcrew about
limitations on operating in icing
conditions, and to require that the

airplane be operated per these
limitations. This action is necessary to
ensure that the flightcrew is aware of
the potential for reductions in climb
performance in certain situations while
operating in icing conditions, and the
actions they must take to avoid this
condition, which could result in an
inability to avoid low-level obstacles
during takeoff and consequent
controlled flight into terrain. This action
is intended to address the identified
unsafe condition.

DATES: Effective February 13, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
13, 2004.

Comments for inclusion in the Rules
Docket must be received on or before
March 1, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2003—NM—
276—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via the Internet must contain “Docket
No. 2003-NM-276—AD” in the subject
line and need not be submitted in
triplicate. Comments sent via fax or the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from Dassault
Falcon Jet, P.O. Box 2000, South
Hackensack, New Jersey 07606. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de 1’Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on all Dassault Model Falcon
900EX series airplanes. The DGAC
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advises that a design review identified

a situation in which use of bleed air
during icing conditions, in a situation in
which one engine on the airplane is not
operating, could cause the remaining
engines to exceed the maximum Inter-
stage Turbine Temperature (ITT). This
could induce a reduction in engine
thrust. This condition, if not corrected,
could result in a reduction in the
airplane’s climb performance, leading to
an inability to avoid low-level obstacles
during takeoff, and consequent
controlled flight into terrain.

Explanation of Relevant Service
Information

Dassault has issued the following
Temporary Changes (TCs) to the Falcon
900EX Airplane Flight Manuals (AFM),
Documents DTM561 and DGT84972:

» TC 63 to the Falcon 900EX AFM,
Document DTM561; and TC 2 to the
Falcon 900EX AFM, Document
DGT84972; both dated December 17,
2003; which describe revisions to the
Limitations, Performance, Emergency
Procedures, and Abnormal Procedures
sections of the AFM. The revisions to
the Limitations and Performance
sections advise the flightcrew of
reductions in performance during
operations in icing conditions. The
revisions to the Emergency Procedures
and Abnormal Procedures sections
advise the flightcrew of the need to
monitor ITT and make necessary
adjustments in certain situations
involving engine failure during icing
conditions.

* TC 65 to the Falcon 900EX AFM,
Document DTM561; and TC 5 to the
Falcon 900EX AFM, Document
DGT84972; both dated December 17,
2003; which describe revisions to the
Performance section of the AFM to
advise the flightcrew of reductions in
expected performance during operations
in icing conditions.

* Supplement 19 D, Revision 2, to the
Falcon 900EX AFM, Document
DTM561, dated December 17, 2003,
which describes a revision to the
Supplements section of the AFM for
certain airplanes operating with certain
software or modifications. This revision
advises of limitations on operations
with the anti-ice system activated.

The DGAC classified these TCs to the
AFMs as mandatory and issued French
emergency airworthiness directive U F—
2003—464 to ensure the continued
airworthiness of these airplanes in
France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the

provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to ensure
that the flightcrew is aware of the
potential for reductions in climb
performance in certain situations while
operating in icing conditions, and the
actions they must take to avoid this
condition, which could result in an
inability to avoid low-level obstacles
during takeoff and consequent
controlled flight into terrain. This AD
requires revising the AFM to advise the
flightcrew about limitations on
operating in icing conditions, and to
require that the airplane be operated per
these limitations.

Difference Between French Emergency
Airworthiness Directive and This AD

For the AFM revisions, the French
emergency airworthiness directive
specifies a compliance time of before
the next flight upon receipt of the
emergency airworthiness directive. This
AD provides a compliance time of 7
days after the effective date of this AD.
In developing an appropriate
compliance time for this AD, we
considered the DGAC’s
recommendation, as well as the degree
of urgency associated with the subject
unsafe condition. In light of these
factors, we find that a 7-day compliance
time represents an appropriate interval
of time for affected airplanes to continue
to operate without compromising safety.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity

for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-276—AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
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regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-02-04 Dassault Aviation: Amendment
39-13439. Docket 2003—-NM—-276—AD.

Applicability: All Model Falcon 900EX
series airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flightcrew is aware of
the potential for reductions in climb
performance in certain situations while
operating in icing conditions, and the actions
they must take to avoid this condition, which
could result in an inability to avoid low-level
obstacles during takeoff and consequent
controlled flight into terrain, accomplish the
following:

Airplane Flight Manual (AFM) Revisions

(a) Within 7 days after the effective date of
this AD: Revise the Falcon 900EX AFM by
accomplishing paragraphs (a)(1), (a)(2), and
(a)(3) of this AD, as applicable, except as
provided by paragraph (b) of this AD.
Thereafter, operate the airplane per the
limitations specified in these AFM revisions.

(1) Revise the Limitations, Performance,
Emergency Procedures, and Abnormal
Procedures sections of the AFM to include
the information in Temporary Change (TC)
63 to the Falcon 900EX AFM, Document
DTMS561; or TC 2 to the Falcon 900EX AFM,
Document DGT84972; both dated December
17, 2003; as applicable.

(2) Revise the Performance section of the
AFM to include the information in TC 65 to
the Falcon 900EX AFM, Document DTM561;
or TC 5 to the Falcon 900EX AFM, Document
DGT84972; both dated December 17, 2003; as
applicable.

(3) Revise the Supplements section of the
AFM to include the information in
Supplement 19 D, Revision 2, to the Falcon
900EX AFM, Document DTM561, dated
December 17, 2003.

Note 1: When information identical to that
in the applicable TCs specified in paragraphs
(a)(1), (a)(2), and (a)(3) of this AD, as
applicable, has been included in the general
revisions of the AFM, the general revisions
may be inserted into the AFM, and the TCs
may be removed from the AFM.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with Temporary Change 2 to the Falcon
900EX Airplane Flight Manual, Document
DGT84972, dated December 17, 2003, and
Temporary Change 5 to the Falcon 900EX
Airplane Flight Manual, Document
DGT84972, dated December 17, 2003; or
Temporary Change 63 to the Falcon 900EX
Airplane Flight Manual, Document DTM561,
dated December 17, 2003, and Temporary
Change 65 to the Falcon 900EX Airplane
Flight Manual, Document DTM561, dated
December 17, 2003, and Supplement 19 D,
Revision 2, to the Falcon 900EX Airplane
Flight Manual, Document DTM561, dated
December 17, 2003; as applicable. (Only the
first page of the Temporary Changes contain
the document date; no other page of those
documents contains this information.)
Supplement 19 D, Revision 2, to the Falcon
900EX Airplane Flight Manual, DTM561,
dated December 17, 2003, contains the
following effective pages:

Page Revision level Date shown on
number | shown on page page
1,5,8 .. | Revision 1 ........ June 6, 2003.
2,4 ... Revision 2 ........ December 17,

2003.
3,6,7, Original ............. May 4, 2001.
9,1

(The revision dates are only located in the
Log of Pages and Revisions listed on page 2
of this Supplement; no other page contains
this information.) This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey 07606.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 2: The subject of this AD is addressed
in French emergency airworthiness directive
U F-2003-464.

Effective Date

(d) This amendment becomes effective on
February 13, 2004.

Issued in Renton, Washington, on January
20, 2004.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-1770 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-262—-AD; Amendment
39-13442; AD 2004-02-07]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Bombardier Model
CL-600-2B19 (Regional Jet Series 100 &
440) airplanes. This action requires
revising the airworthiness limitations
section of the Instructions for Continued
Airworthiness of the aircraft
maintenance manual by incorporating
procedures for a functional test of the
pilot input lever of the pitch feel
simulator unit. This action also requires
a functional test of the pilot input lever
of the pitch feel simulator unit, and
corrective action if necessary. This
action is necessary to prevent
undetected failure of the shear pin of
both PFS units simultaneously, which
could result in loss of pitch feel forces
and consequent loss of control of the
airplane. This action is intended to
address the identified unsafe condition.

DATES: Effective February 13, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
13, 2004.

Comments for inclusion in the Rules
Docket must be received on or before
March 1, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
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Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM—
262—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via the Internet must contain “Docket
No. 2003-NM-262—-AD” in the subject
line and need not be submitted in
triplicate. Comments sent via fax or the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-
ville, Montreal, Quebec H3C 3G9,
Canada. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Westbury, New York; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Parrillo, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, the
FAA, New York Aircraft Certification
Office, 1600 Stewart Avenue, Westbury,
New York 11581; telephone (516) 228—
7305; fax (516) 794—5531.

SUPPLEMENTARY INFORMATION: Transport
Canada Civil Aviation (TCCA), which is
the airworthiness authority for Canada,
notified the FAA that an unsafe
condition may exist on certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. TCCA advises that the shear
pin located in the input lever of two
pitch feel simulator (PFS) units failed
due to fatigue. One pin failed during
endurance rig testing of a Model CL—
600—2B19 airplane, and another failed
in service. Failure of the shear pin is not
always detectable by the flightcrew
during normal operation of the airplane.
Undetected failure of the shear pin of
both PFS units simultaneously, if not
corrected, could result in loss of pitch
feel forces and consequent loss of
control of the airplane.

Explanation of Relevant Service
Information

Bombardier has issued Temporary
Revision (TR) 2B—1784, dated October
24, 2003, to the CL-600—-2B19 Canadair

Regional Jet Maintenance Requirements
Manual, Part 2, Appendix B,
“Airworthiness Limitations.” The TR
describes procedures for a functional
test of the pilot input lever of the PFS
unit. Accomplishment of the action
specified in the service information is
intended to adequately address the
identified unsafe condition. TCCA
classified these actions as mandatory
and issued Canadian airworthiness
directive CF—2003-26, dated November
14, 2003, to ensure the continued
airworthiness of these airplanes in
Canada.

FAA’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept us informed of the
situation described above. We have
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent undetected failure of the shear
pin of the PFS unit, which could result
in loss of pitch feel forces and
consequent loss of control of the
airplane. This AD requires revising the
airworthiness limitations section of the
Instructions for Continued
Airworthiness of the aircraft
maintenance manual by incorporating
procedures for a functional test of the
pilot input lever of the PFS unit. This
AD also requires a functional test of the
pilot input lever of the PFS unit, and
corrective action if necessary. The
actions are required to be accomplished
in accordance with the service
information described previously. This
AD also includes a reporting
requirement.

Interim Action

This AD is considered to be interim
action. The reports that are required by
this AD will enable the manufacturer to
obtain better insight into the nature,
cause, and extent of failures of the shear
pins of the PFS units, and eventually to
develop final action to address the
unsafe condition. Once final action has

been identified, we may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-262—-AD.”
The postcard will be date stamped and
returned to the commenter.
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Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-02-07 Bombardier, Inc. (Formerly
Canadair): Amendment 39-13442.
Docket 2003—-NM—-262—-AD.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 7003 through 7999 inclusive,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent undetected failure of the shear
pin of both pitch feel simulator (PFS) units
simultaneously, which could result in loss of
pitch feel forces and consequent loss of
control of the airplane, accomplish the
following:

Revise Airworthiness Limitations (AWL)
Section of Aircraft Maintenance Manual

(a) Within 14 days after the effective date
of this AD: Revise the airworthiness
limitations (AWL) section of the Instructions
for Continued Airworthiness of the aircraft
maintenance manual by incorporating the
functional check of the PFS pilot input lever,
Task R27-31-A024-01, as specified in
Bombardier Temporary Revision (TR) 2B-
1784, dated October 24, 2003, to the CL-600—
2B19 Canadair Regional Jet Maintenance
Requirements Manual, Part 2, Appendix B,
“Airworthiness Limitations,” into the AWL
section. When this information is included in
the general revisions of the maintenance
manual, the TR may be removed.

Functional Test

(b) Perform a functional test of the pilot
input lever of the PFS unit before the
accumulation of 4,000 total flight hours, or
within 60 days after the effective date of this
AD, whichever is later. Do the test per Task
R27-31-A024-01 of Bombardier TR 2B—
1784, dated October 24, 2003. If any unit fails
during the functional test, replace with a new
or serviceable part per a method approved by
either the Manager, New York Aircraft
Certification Office (ACO), FAA; or TCCA (or
its delegated agent).

Reporting Requirement

(c) Submit a report of any failure that
occurs during any functional test to
Bombardier, Inc., Canadair, Aerospace
Group, Technical Help Desk, John Kahn, P.O.
Box 6087, Station Centre-ville, Montreal,
Quebec H3C 3G9, Canada; fax (514) 855—
7708, at the applicable time specified in
paragraph (c)(1) or (c)(2) of this AD.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

(1) If the test was done after the effective
date of this AD: Submit the report within 14
days after the inspection.

(2) If the test was done before the effective
date of this AD: Submit the report within 14
days after the effective date of this AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, New York ACO, is authorized to
approve alternative methods of compliance
for this AD.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Bombardier Temporary Revision 2B—1784,
dated October 24, 2003, to the CL-600-2B19
Canadair Regional Jet Maintenance
Requirements Manual, Part 2, Appendix B,
“Airworthiness Limitations.” This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada. Copies

may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA,
New York Aircraft Certification Office, 1600
Stewart Avenue, Westbury, New York; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 1: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2003-26, dated November 14, 2003.

Effective Date

(f) This amendment becomes effective on
February 13, 2004.

Issued in Renton, Washington, on January
20, 2004.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—1769 Filed 1-28—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1505-AA44

Financial Crimes Enforcement
Network; Amendment to the Bank
Secrecy Act Regulations; Definition of
Futures Commission Merchants and
Introducing Brokers in Commodities
as Financial Institutions; Requirement
That Futures Commission Merchants
and Introducing Brokers in
Commodities Report Suspicious
Transactions; Correction

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.
ACTION: Final rule; correction.

SUMMARY: FinCEN published in the
Federal Register of November 20, 2003,
a document (68 FR 65392) finalizing a
rule defining futures commission
merchants and introducing brokers in
commodities and requiring these
financial institutions to report
suspicious transactions. The document
contained an inadvertent typographical
error deleting several words from an
existing definition of “transaction” in
the general definitional section of the
Bank Secrecy Act regulations.

DATES: This correction is effective
December 22, 2003.

FOR FURTHER INFORMATION CONTACT:
Alma Angotti, Senior Enforcement
Attorney, Office of the Chief Counsel
(FinCEN), (703) 905-3590 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

The final rule that is the subject of
these corrections provides guidance
under 31 CFR part 103.
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Need for Correction

As published, the final rule contains
errors that may prove to be misleading
and are in need of clarification.

Correction of Publication

In final rule FR Doc. 03—28991,
published on November 20, 2003 (68 FR
65392), make the following correction.

§103.11 Corrected

On page 65398, in column 1, correct
paragraph (ii)(1) by adding the words
“purchase or redemption of casino
chips or tokens, or other gaming
instruments” after the words “purchase
or redemption of any money order,
payment or order for any money
remittance or transfer,’.

Dated: January 21, 2004.
Cynthia L. Clark,
Deputy Chief Counsel, Financial Crimes
Enforcement Network, Federal Register
Liaison.
[FR Doc. 04-1845 Filed 1-28-04; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 117 and 165
[USCG-2004-16938]

Quarterly Listings; Safety Zones,
Security Zones, Special Local
Regulations and Drawbridge Operation
Regulations

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
issued by the Coast Guard and
temporarily effective between October 1,
2003 and December 31, 2003, that were
not published in the Federal Register.
This quarterly notice lists temporary
local regulations, drawbridge operation

regulations, security zones, and safety
zones, all of limited duration and for
which timely publication in the Federal
Register was not possible.

DATES: This notice is effective January
29, 2004.

ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility, U.S. Department of
Transportation, Room PL-401, 400
Seventh Street SW., Washington, DC
20593-0001 between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
Holidays. You may electronically access
the public docket for this notice on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this notice contact LT Jeff
Bray, Office of Regulations and
Administrative Law, telephone (202)
267-2830. For questions on viewing, or
on submitting material to the docket,
contact Andrea M. Jenkins, Program
Manager, Docket Operations, telephone
202-366-0271.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities
and may also describe a zone around a
vessel in motion. Special local
regulations are issued to enhance the
safety of participants and spectators at
regattas and other marine events.
Drawbridge operation regulations
authorize changes to drawbridge
schedules to accommodate bridge
repairs, seasonal vessel traffic, and local

public events. Timely publication of
these rules in the Federal Register is
often precluded when a rule responds to
an emergency, or when an event occurs
without sufficient advance notice. The
affected public is, however, informed of
these rules through Local Notices to
Mariners, press releases, and other
means. Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
beginning of the effective period,
mariners were personally notified of the
contents of these special local
regulations, drawbridge operation
regulations, security zones, or safety
zones by Coast Guard officials on-scene
prior to any enforcement action.
However, the Coast Guard, by law, must
publish in the Federal Register notice of
substantive rules adopted. To meet this
obligation without imposing undue
expense on the public, the Coast Guard
periodically publishes a list of these
special local regulations, security zones,
safety zones and temporary drawbridge
operation regulations. Permanent rules
are not included in this list because they
are published in their entirety in the
Federal Register. Temporary rules are
also published in their entirety if
sufficient time is available to do so
before they are placed in effect or
terminated. The safety zones, special
local regulations, security zones and
drawbridge operation regulations listed
in this notice have been exempted from
review under Executive Order 12866,
Regulatory Planning and Review,
because of their emergency nature, or
limited scope and temporary
effectiveness.

The following rules were placed in
effect temporarily during the period
from October 1, 2003, through December
31, 2003, unless otherwise indicated.

Dated: January 22, 2004
S.G. Venckus,

Chief, Office of Regulations and
Administrative Law.

COTP QUARTERLY REPORT—4TH QUARTER 2003

COTP Docket

Location

Charleston 03-169
Corpus Christi 03-007
Corpus Christi 03—008
Jacksonville 03-146
Jacksonville 03-149 ....
Jacksonville 03-156 ....
Jacksonville 03-161 ....
Jacksonville 03-162 ....
Jacksonville 03-163
Jacksonville 03-164
Jacksonville 03-170

Ingleside, TX

Charleston, SC

Port Aransas, TX
St. Johns River, M 161.1 Volusia County, FL
Atlantic Ocean, Jacksonsville, FL
Atlantic Ocean, Daytona Beach, FL ..
Volusia County, FL
Lake Eustis, Eustis, FL
St. Johns River, Jacksonville, FL .........ccoovviiiiiiiiiiiiieee e,
West Lake Tohopekaliga, Kissimmee, FL
Lake Eustis, Eustis, FL

Type Effective date
Safety Zone ......ccccevviiieniinenn. 12/6/2003
Safety Zone ......cccceeviiieninenn. 11/2/2003
Safety Zone 11/6/2003
Safety Zone 10/23/2003
Safety Zone 10/23/2003
Safety Zone 11/7/2003
Safety Zone 11/24/2003
Safety Zone 11/28/2003
Safety Zone 11/29/2003
Safety Zone ......ccccoeeiviiininens 12/13/2003
Safety Zone ......cccceeeviiveeninnnn. 12/5/2003
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COTP QUARTERLY REPORT—4TH QUARTER 2003—Continued

COTP Docket

Location

Type

Effective date

LA-LB 03-010 ...ccocvvrrvrrrreeen.
Louisville 03-012
Louisville 03-013 ..........ccueenee.
Memphis 03-003
Memphis 03-004
Memphis 03-005
Miami 03—=150 .......ccccevrvennennnn.
Miami 03—158 .......ccccocveeveennn.
Miami 03-160 ..........
Morgan City 03-006 ....
Morgan City 03-008 ....
Morgan City 03-012 ....
Morgan City 03-013 ....
Morgan City 03-014 ....
Pittsburgh 03-023 ...
Pittsburgh 03-024 ...
Pittsburgh 03-025 ...
Pittsburgh 03-026 ...
Pittsburgh 03-027 ...
Pittsburgh 03-028
Pittsburgh 03-031
Port Arthur 03-020 ..
Port Arthur 03-023 ..
San Diego 03-031
San Diego 03-034
San Francisco Bay 03-025 .....
San Francisco Bay 03-028 .....
San Francisco Bay 03-031 .....
Savannah 03-157 ...
Savannah 03-174 ...
Savannah 03-175 ...
Wilmington 03-151 ..................

Long Beach, CA ...t
Ohio River, M 602.0 TO 606.0 Louisville, KY
LOUISVIIE, KY .ottt e
ROSEAAIE, MS ..o
Osceloa, AR
Osceola, AR
Columbus Day Regatta, Bicayne Bay, Miami, FL
Port of Miami, Miami, FL .........ccooviiiiieiiiiiiiieee e
Boca Raton, FL
Louisa, LA
Amelia, LA ....
Amelia, LA .............
Morgan City, LA ....
Berwick, LA
Pittsburgh, PA ...
Pittsburgh, PA ...
Pittsburgh, PA ...
Star City, WV
Star City, WV
Star City, WV
Pittsburgh, PA
Neches River, Beaumont, TX
Beaumont, TX
Colorado River, Parker, AZ ........ccocccivvieeiiiie e
Pacific Ocean, San Diego Bay, San Diego, CA
San Franccisco, CA
SFB, SPB, and Carquinez Strait, CA

San Francisco Bay, CA .......cccccoeeeenne
Savannah River, Savanah, GA ....
Savannah River, Savannah, GA ..
Savannah River, Savannah, GA ..
Bogue Sound, NC

Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Special Local Reg ........ccceueee
Security ZoNe ......cccceeviireniinennn
Security Zone ...
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Security Zone ...
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Security ZoNe ......cccceevverennnnnn
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Safety Zone
Security Zone ...
Security Zone ...
Security Zone ...
Safety Zone

10/11/2003
10/14/2003
10/3/2003
10/10/2003
10/15/2003
11/2/2003
10/11/2003
11/19/2003
11/19/2003
10/23/2003
11/6/2003
11/18/2003
12/2/2003
12/9/2003
10/4/2003
10/3/2003
10/18/2003
10/31/2003
11/3/2003
11/7/2003
12/2/2003
10/10/2003
11/10/2003
11/28/2003
11/9/2003
10/10/2003
11/5/2003
12/30/2003
11/17/2003
12/16/2003
12/18/2003
10/7/2003

DISTRICT QUARTERLY REPORT—4TH QUARTER 2003

District docket

Location

Effective date

01-03-109
01-03-112 ..
05-03-132 ..
05-03-154 ..
05-03-155 ..
05-03-157 ..
05-03-158 ..
05-03-159 ..
05-03-161 ..
05-03-162 ..
05-03-163 ..
05-03-164 ..
05-03-165 ..
05-03-166 ..
05-03-169 ..
05-03-170 ..
05-03-171 ..
05-03-172 ..
05-03-173 ..
05-03-174 ..
05-03-176 ..
05-03-178 ..
05-03-179 ..
05-03-182 ..
05-03-183 ..
05-03-187 ..
05-03-189 ..
05-03-191 ..
05-03-192 ..
05-03-193 ..
05-03-194 ..
05-03-197 ..
05-03-198 ..
05-03-201

Bar Harbor, ME, M/V Acadia Clipper Salvage
Huntington, NY ..o
SPA Creek, Annapolis, MD ...........cccccueeeene
Chesapeake Bay, Hampton Roads, VA
Elizabeth River, Norfolk, VA
York River, West Point, VA ........cccccviieennnnnn.
Chesapeake Bay, Hampton Roads, Elizabeth
Chesapeake Bay, Hampton Roads, VA
COTP Wilmington Zone
Chesapeake Bay, Hampton Roads, Elizabeth ...
Chesapeake Bay, Hampton Roads, Elizabeth ...
Hampton Roads, Virginia ........c.cccccevieeiiieeenne
Chesapeake Bay, Hampton Roads, VA ...
Bogue Sound, NC
Chesapeake Bay, Hampton Roads, VA ...
COTP Wilmington Zone
Hampton Roads, Elizabeth River, VA
Hampton Roads, Elizabeth River, VA ....
Hampton Roads, Elizabeth River, VA
Hampton Roads, Virginia ...................
Hampton Roads, Virginia ...
Hampton Roads, Virginia ........c.cccccoviieiiieenne
Patapsco River, Northwest Harbor, Baltimore
Hampton Roads, Virginia ........c.cccccoviieiiieennne
Hampton Roads, Virginia ...
Hampton Roads, Virginia ...
Hampton Roads, Virginia ...
Hampton Roads, Virginia ...
Hampton Roads, Virginia ...
Hampton Roads, Virginia ...
Delaware Bay and River ....
Hampton Roads, Virginia ...
Baltimore, Maryland
Virginia Beach, VIrginia ........c.cccceoveieinieieiieeeniee e

Safety Zone
Safety Zone
Special Local Reg.
Security Zone ......
Drawbridge .......
Safety Zone
Security Zone ...
Security Zone ...
Safety Zone
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Safety Zone
Security Zone ...
Safety Zone
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Safety Zone
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Security Zone ...
Safety Zone
Security Zone ...
Security Zone ...
Safety Zone

10/24/2003
12/31/2003
11/8/2003
10/1/2003
10/2/2003
10/4/2003
10/5/2003
10/7/2003
10/7/2003
10/11/2003
10/15/2003
10/17/2003
11/13/2003
10/20/2003
10/14/2003
10/14/2003
10/19/2003
10/23/2003
11/3/2003
10/20/2003
10/28/2003
11/1/2003
11/7/2003
11/7/2003
11/12/2003
11/17/2003
11/22/2003
11/27/2003
11/30/2003
12/2/2003
11/26/2003
12/5/2003
12/5/2003
12/4/2003
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DISTRICT QUARTERLY REPORT—4TH QUARTER 2003—Continued

District docket

Location

05-03-202 Hampton Roads, Virginia

05-03-203 .... Hampton Roads, Virginia ....

05-03-208 Delaware Bay and River

05-03-209 Hampton Roads, Virginia

05-03-210 .... Hampton Roads, Virginia ....

05-03-212 .... Hampton Roads, Virginia ....

09-03-250 .... Chicago, IL ...ccocviiiieiiiie e
09-03-279 .... COTP Detroit Zone, Renaissance Center .....
09-03-281 .... Chicago, IL ...ccocviiiieiiiie e
09-03-282 .... Saint Lawrence Seaway, New York ....
09-03-286 .... Chicago, IL ....ccccveiiiiiieiccce
11-03-007 .... Stockton, CA ....ccovveiiiis

13-03-037 .... Puget Sound, Washington .....

13-03-038 .... Columbia River .........cccccoeeee.

13-03-039

Puget Sound, Washington ............ccccevieiiiiniiniiciccee e

Type Effective date
Security Zone ........ccceeeiiennene 12/11/2003
Security Zone ... 12/16/2003
Safety Zone ........cccceevviiennene 12/16/2003
Security Zone ........ccceeieenieene 12/19/2003
Security Zone ........ccceeeieneene 12/26/2003
Security Zone ........ccceeieenieene 12/26/2003
Safety Zone .......ccceevviiienienns 10/4/2003
Security Zone ........ccceeiieenieenns 10/2/2003
Safety Zone .......ccceevviiienienns 11/22/2003
Safety and Security ................ 11/2/2003
Safety Zone .......ccceevviiienienns 12/7/2003
Drawbridge ........ccooveerieniieenn 12/1/2003
Security Zone ........ccceveienieens 10/8/2003
Safety Zone ......ccccoveevvieennenne 11/8/2003
Security Zone ........ccceveienieens 12/9/2003

[FR Doc. 04-1861 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[CGD07-02-141]

RIN 1625-AA09

Drawbridge Operation Regulations;
Caloosahatchee River Bridge (SR 29),
Okeechobee Waterway, Labelle,
Florida.

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations governing the operation
of the Caloosahatchee River bridge (SR
29), Okeechobee Waterway, mile 103,
Labelle, Florida. This rule requires the
bridge to open on signal, except that
from 7 am. to 9 a.m. and 4 p.m. to 6
p.m., Monday through Friday, except
Federal holidays, the bridge need not
open. This action is intended to
improve movement of vehicular traffic
while not unreasonably interfering with
the movement of vessel traffic.

DATES: This rule is effective March 1,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD07-02-141] and are
available for inspection or copying at
Commander (obr), Seventh Coast Guard
District, 909 SE 1st Avenue, Miami,
Florida 33131 between 7:30 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. Bridge Branch (obr),

Seventh Coast Guard District, maintains
the public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Project Manager, Seventh
Coast Guard District, Bridge Branch,
(305) 415—6743.

SUPPLEMENTARY INFORMATION:

Regulatory History

On March 19, 2003, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Drawbridge
Operation Regulations; Caloosahatchee
River bridge (SR 29), Okeechobee
Waterway, Labelle, Florida, in the
Federal Register (68 FR 13242). We
received one (1) comment on this notice
of proposed rulemaking (NPRM). No
public hearing was requested, and none
was held.

Background and Purpose

The Mayor of Labelle requested a
change in regulations governing the
operation of the Caloosahatchee River
bridge (SR 29), to ease vehicle traffic
congestion, during morning and evening
rush hours. The roadway is a two-lane,
narrow, undivided arterial roadway.
The waterway has safe waiting areas on
each side of the bridge for all vessels;
however, the waterway is used
predominantly by small to mid-sized
recreational vessels. The roadway is
severely congested due to insufficient
vehicular capacity. The existing
regulation for this bridge is published in
33 CFR 117.5 and requires the bridge to
open on signal. The rule will continue
to require the bridge to open on signal,
except that from 7 a.m. to 9 a.m. and
from 4 p.m. to 6 p.m., Monday through
Friday, except Federal holidays, the
draw need not open. Tugs with tows,
public vessels of the United States and
vessels in distress shall be passed at any
time.

Discussion of Comments and Changes

We received one (1) comment on the
notice of proposed rulemaking (NPRM)
against the rule change, citing that the
period of closure was too long for
vessels to wait.

We have carefully considered the
comment and decided not to change the
proposed rule. Vessels transiting the
area would have a 20-hour period
during which the bridge would open on
signal and adequate safe waiting areas
are available.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary,
because the rule will only affect a small
percentage of vessel traffic through this

bridge.
Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
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a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking. The Coast
Guard offered small businesses,
organizations, or governmental
jurisdictions that believed the rule
would affect them, or that had questions
concerning its provisions or options for
compliance, to contact the person listed
in FOR FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have

taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order, because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

» 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under authority of Pub. L. 102-587, 106 Stat.
5039.

m 2.§117.317(k) is added to read as
follows:

§117.317 Okeechobee Waterway.

* * * * *

(k) Caloosahatchee River Bridge (SR
29), Mile 103, Labelle, Florida.

The Caloosahatchee River bridge (SR
29), mile 103, shall open on signal,
except that from 7 a.m. to 9 a.m. and
from 4 p.m. to 6 p.m., Monday through
Friday, except Federal holidays, the
bridge need not open. Exempt vessels
shall be passed at any time.

Dated: January 15, 2004.
F.M. Rosa,

Captain, U.S. Coast Guard, Acting
Commander, Seventh Coast Guard District.

[FR Doc. 04—1857 Filed 1-28—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 126

[USCG-1998-4302]

RIN 1625-AA07 (Formerly RIN 2115-AE22)
Handling of Class 1 (Explosive)
Materials or Other Dangerous Cargoes

Within or Contiguous to Waterfront
Facilities

AGENCY: Coast Guard, DHS.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In the final rule with this
same title published September 26,
2003, we noted that the Office of
Management and Budget (OMB) had not
approved a collection of information
associated with our requirement that
owners or operators of waterfront
facilities desiring to handle packaged
and bulk-solid dangerous cargo must
post warning signs constructed and
installed according to National Fire
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Protection Association (NFPA) 307,
chapter 7-8.7. OMB has since approved
that collection of information and the
portion of the rule with this requirement
will become effective March 1, 2004.
DATES: 33 CFR 126.15(a)(3), as
published September 26, 2003 (68 FR
55436), is effective March 1, 2004.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call Brian Robinson, Project Manager,
Vessel and Facility Operating Standards
Division (G-MSO-3), room 1218,
telephone 202—-267-0018, e-mail
brobinson@comdt.uscg.mil. If you have
questions on viewing the docket
(USCG-1998-4302), call Andrea M.
Jenkins, Program Manager, Docket
Operations, Department of
Transportation, telephone 202—-366—
0271.

SUPPLEMENTARY INFORMATION: Section
126.15(a)(3) of title 33 Code of Federal
Regulations (CFR) requires owners or
operators of all designated waterfront
facilities to post warning signs. Posting
of warning signs is a collection of
information under OMB control no.
1625—0016 (Formerly 2115—0054). The
final rule that contained the provisions
on warning signs was published in the
Federal Register on September 26, 2003
(68 FR 55436), and is available
electronically through the docket
(USCG—1998-4302) web site at http://
dms.dot.gov. It became effective on
October 27, 2003, with the exception of
33 CFR 126.15(a)(3).

As required by 44 U.S.C. 3507(d), we
submitted a copy of the final rule to
OMB for its review on October 6, 2003.
On November 17, 2003, after reviewing
the rule, OMB approved the collection
of information required by this final rule
under OMB control no. 1625-0016.

Dated: January 22, 2004.
Howard L. Hime,
Acting Director of Standards, Marine Safety,
Security & Environmental Protection.
[FR Doc. 04-1860 Filed 1-28—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-03-277]
RIN 2115-AA97

Security Zone; Captain of the Port
Milwaukee Zone, Lake Michigan

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the size of the security zone for
Kewanuee Nuclear Power Plant on Lake
Michigan. This security zone is
necessary to protect the nuclear power
plant from possible sabotage or other
subversive acts, accidents, or possible
acts of terrorism. The zone is intended
to restrict vessel traffic from a portion of
Lake Michigan.

DATES: This rule is effective March 1,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are
available for inspection or copying at
Marine Safety Office Milwaukee,
between 7 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Marine Science Technician Michael
Schmidtke, U.S. Coast Guard Marine
Safety Office Milwaukee, at (414) 747—
7155.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On October 17, 2003, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zone; Captain of the
Port Milwaukee Zone, Lake Michigan”
in the Federal Register (68 FR 59752).
We received no letters commenting on
the proposed rule. No public hearing
was requested, and none was held.

Background and Purpose

On September 11, 2001, the United
States was the target of coordinated
attacks by international terrorists
resulting in catastrophic loss of life, the
destruction of the World Trade Center,
significant damage to the Pentagon, and
tragic loss of life. National security and
intelligence officials warn that future
terrorists attacks are likely.

This regulation revises a previously
established security zone around the
Kewaunee Nuclear Power Plant. This
security zone is necessary to protect the
public, facilities, and the surrounding
area from possible sabotage or other
subversive acts. All persons other than
those approved by the Captain of the
Port Milwaukee, or his authorized
representative, are prohibited from
entering or moving within the zone. The
Captain of the Port Milwaukee may be
contacted via VHF Channel 16 for
further instructions before transiting
through the restricted area. In addition
to publication in the Federal Register,
the public will be made aware of the
existence of this security zone, its exact
location, and the restrictions involved
via Local Notice to Mariners and the
Broadcast Notice to Mariners.

Discussion of Comments and Changes

We received no comments in response
to this rulemaking. Therefore, we have
made no changes from proposed rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This security zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Our rule will not
obstruct the regular flow of commercial
traffic and will allow vessel traffic to
pass around the security zone. In
addition, in the event that it may be
necessary, prior to transiting
commercial vessels can request
permission from the Captain of the Port
Milwaukee to transit through the zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. No comments or questions
were received from any small
businesses.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
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annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (34) (g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

» 2.In § 165.916, revise paragraph (a)(1)
to read as follows:

§165.916 Security Zone; Captain of the
Port Milwaukee Zone, Lake Michigan.

(a) Location. * * *

(1) Kewaunee Nuclear Power Plant.
All navigable waters of Western Lake
Michigan encompassed by a line
commencing from a point on the
shoreline at 44°20.715' N, 087°32.080’
W; then easterly to 44°20.720" N,
087°31.630' W; then southerly to
44°20.480' N, 087°31.630" W; then

westerly to 44°20.480' N, 087°31.970' W,
then northerly following the shoreline
back to the point of origin (NAD 83).

* * * * *

Dated: January 13, 2004.
H.M. Hamilton,

Commander, U.S. Coast Guard, Captain of
the Port Milwaukee.

[FR Doc. 04-1859 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-03-012]
RIN 1625-AA00 (Formerly RIN 2115-AA97)

Security Zone; General Dynamics,
Electric Boat Corporation, Groton, CT

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the existing security zone at the General
Dynamics Electric Boat Corporation (EB)
facility in Groton, CT. The rule
increases the parameters of the existing
security zone around the southern
portion of the EB facility to fully
encompass the facility and
infrastructure. This rule also changes
the coordinates used in the existing
security zone to North American Datum
1983. The enlargement of the zone is
necessary to provide continuous
coverage for EB, safeguarding the
facility, U.S. Naval Vessels, and other
vessels located at the facility, material
storage areas, and adjacent residential
and industrial areas from sabotage or
other subversive acts, accidents, or
incidents of a similar nature. This
security zone prohibits all persons and
vessels from entering or operating
within the prescribed security zone
without first obtaining authorization
from the Captain of the Port, Long
Island Sound.

DATES: This rule is effective March 1,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD01-03-012, and are
available for inspection or copying at
Group/MSO Long Island Sound, New
Haven, CT, between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant A. Logman, Waterways
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Management Officer, Coast Guard
Group/Marine Safety Office Long Island
Sound at (203) 468—4429.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On May 6, 2003, we published a
notice of proposed rulemaking (NPRM)
entitled ““Safety and Security Zones;
New London Harbor, Connecticut—
Security Zone” in the Federal Register
(68 FR 23935). We received two letters
commenting on the proposed rule. No
public hearing was requested, and none
was held.

Background and Purpose

As a highly visible and vital part of
the U.S. Navy submarine construction
and maintenance, as well as being
adjacent to other facilities and
population centers, the General
Dynamics Electric Boat Corporation (EB)
facility in Groton, CT presents a
potential target for terrorist attack. To
protect this facility from such attack, a
permanent security zone, located at 33
Code of Federal Regulations (CFR)
165.140(a)(1), has been in place around
the Electric Boat facility for several
years. This rule will correct inaccuracies
in the directional orientation of the
current coordinates in 33 CFR
165.140(a)(1) and revises these
coordinates to North American Datum
1983, providing coordinates consistent
with those used by the maritime
community. This rule will also expand
the security zone parameters to
encompass the southern end of the EB
facility. The zone is established by
reference to coordinates.

Discussion of Comments and Changes

Two comments were received
regarding the proposed rule, both from
commercial fishermen who operate in
the Thames River in the vicinity of the
EB facility. The first letter claims that
the security zone will have an adverse
economic impact on fishermen who
have historically worked in the area
around the EB facility. As provided for
in the general regulations regarding
security zones contained in 33 CFR
165.33, any vessel may request entry
into the security zone from the Captain
of the Port, Long Island Sound (COTP).
The COTP will review requests to enter
the security zone on a case-by-case
basis. Fishermen may request
permission to enter the zone for a one-
time or ongoing basis. Permission to
enter the zone is subject to review and/
or revocation by the COTP based upon
security concerns. No changes to the
regulatory text were made in response to
this comment.

The second comment letter also raised
concern with the potential interference
the security zone would have on the
operation of commercial fishermen in
the area of the security zone.
Specifically, the comment
recommended establishing similar
conditions at EB to the restrictions on
transit surrounding Naval Submarine
Base New London, Groton, Connecticut,
and recommends a similar process of
registration to use the security zone
area. The waters of the Thames River
adjacent to Naval Submarine Base New
London contain both a security zone
immediately adjacent to the Base, as
well as a restricted area established by
the U.S. Army Corps of Engineers
(ACOE) under 33 CFR 334.75; the
restricted area extends the entire width
of the Thames River. The purpose of a
restricted area, as defined in 33 CFR
334.2(b), is to prohibit or limit public
access to the area in order to provide
security for Government property and or
protection to the public from the risks
of damage or injury arising from the
Government’s use of that area. Per the
regulation authorizing the establishment
of restricted areas by the ACOE at 33
CFR 334.3, however, a restricted area
shall provide for public access to the
maximum extent possible. A security
zone established under the Ports and
Waterways Safety Act, 33 United States
Code (U.S.C.) 1221, et seq, and the
Magnuson Act, 50 U.S.C. 191, et seq,
and the regulations established
thereunder, more appropriately
addresses the security concerns
surrounding the EB facility, by
completely prohibiting access to the
security zone area. As discussed above,
however, fishermen may request
permission either on an individual trip
basis or an ongoing basis from the COTP
to fish in those areas restricted by the
security zone. No changes to the
regulatory text were made in response to
this comment.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This regulation

may have some impact on the public,
but these potential impacts will be
minimized for the following reasons:
The security zone encompasses only a
small portion of the Thames River,
encompassing pier and industrial areas
not suitable for commercial or
recreational vessel transit; there is no
impact on the navigable channel in the
Thames River by the increased security
zone area at the southern portion of the
Electric Boat property; the security zone
minimally impacts the channel, but this
overlap is necessary to provide
sufficient security for naval vessels and
Electric Boat infrastructure, and leaves
ample room for vessels to navigate
around the security zone in the channel;
and any commercial impact may be
alleviated by requesting permission to
enter the security zone from the COTP.
While recognizing the potential for
some minimal impact from the rule, the
Coast Guard considers it de minimus in
comparison to the compelling national
interest in protecting the naval vessels
under construction and undergoing
maintenance at the EB Facility, as well
as protecting adjacent industrial
facilities and residential areas from
possible acts of terrorism, sabotage or
other subversive acts, accidents, or other
causes of a similar nature.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
those portions of Long Island Sound and
the Thames River covered by the RNA
and/or safety and security zones.

For the reasons outlined in the
Regulatory Evaluation section above,
this rule will not have a significant
impact on a substantial number of small
entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
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qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 [Pub. L. 104-121],
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking. If this rule would affect
your small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please call
Lieutenant A. Logman, Waterways
Management Officer, Group/Marine
Safety Office Long Island Sound, at
(203) 468-4429.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not concern an environmental
risk to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under figure 21,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

= 2. Amend § 165.140, by revising
paragraph (a)(1) and adding paragraph
(a)(3) to read as follows:

§165.140 New London Harbor,
Connecticut—Security Zone

(a) Security zones: (1) Security Zone
A. The waters of the Thames River west
of the Electric Boat Corporation
Shipyard enclosed by a line beginning
at a point on the shoreline at 41°20'16"
N, 72°04'47" W; then running west to
41°20'16" N, 72°04'57" W; then running
north to 41°20'26" N, 72°04'57" W; then
northwest to 41°20'28.7" N, 72°05'01.7"
W; then north-northwest to 41°20'53.3"
N, 72°05'04.8" W; then north-northeast
to 41°21'02.9" N, 72°05'04.9" W; then
east to a point on shore at 41°21'02.9"
N, 72°04'58.2" W.
* * * * *

(3) All coordinates are North

American Datum 1983.
* * * * *

Dated: January 15, 2004.
Joseph J. Coccia,
Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.

[FR Doc. 04-1856 Filed 1-28—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-03-018]

RIN 1625-AA00

Security and Safety Zone; Protection

of Large Passenger Vessels, Puget
Sound, WA; Correction

AGENCY: Coast Guard, DHS.
ACTION: Final rule; correction.
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SUMMARY: The Coast Guard Captain of
the Port Puget Sound published in the
Federal Register of January 14, 2004, a
final rule concerning security and safety
zones for the protection of large
passenger vessels. Wording in
§165.1317(k) is being corrected to better
explain the exception paragraph for the
regulation. This document makes the
clarification.

DATES: This rule is effective February 8,
2004.
FOR FURTHER INFORMATION CONTACT:
LTJG T. Thayer, c/o Captain of the Port
Puget Sound, 1519 Alaskan Way South,
Seattle, WA 98134, (206) 217-6232.
SUPPLEMENTARY INFORMATION: The Coast
Guard published a document in the
Federal Register on January 14, 2004
(69 FR 2066), adding 33 CFR 165.1317.
In this document, paragraph (k) of the
regulatory text was not as clear as it
could have been. This correction
amends the regulatory text published on
January 14, 2004.

In rule FR Doc. 04-747 published on
January 14, 2004 (69 FR 2066), make the
following correction.

§165.1317 [Amended]

On page 2069 in paragraph (k) remove
the phrase “the regulations govern” and
add in its place the phrase “the
measures or directions govern”’.

Dated: January 26, 2004.

Steve Venckus,

Chief, Office of Regulations and
Administrative Law, Office of the Judge
Advocate General, U.S. Coast Guard.

[FR Doc. 04—-1924 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SC-50-200405 (a); FRL-7614-7]
Approval and Promulgation of
Implementation Plans; Revisions to

South Carolina State Implementation
Plan: Transportation Conformity Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revision submitted by the State of South
Carolina on November 19, 2003, for the
purpose of establishing specific
consultation procedures for the
implementation of transportation
conformity requirements. This SIP
revision also incorporates the State’s
adoption of the Federal transportation

conformity regulations verbatim. EPA is
not taking action on portions of the
transportation conformity regulations
affected by Environmental Defense Fund
v. EPA, 167 F.3d 641 (DC Cir. 1999),
including sections 102(c)(1), 118(e)(1),
120(a)(2), 121(a)(1), and 124(b). The
transportation conformity rule assures
that projected emissions from
transportation plans, improvement
programs and projects in air quality
nonattainment or maintenance areas
stay within the motor vehicle emissions
ceiling contained in the SIP. The
transportation conformity SIP revision
enables the State to implement and
enforce the Federal transportation
conformity requirement at the state
level. This action streamlines the
conformity process to allow direct
consultation among agencies at the local
level. This final approval action is
limited to requirements for
transportation conformity.

DATES: This direct final rule is effective
March 29, 2004 without further notice,
unless EPA receives adverse comment
by March 1, 2004. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Comments may be
submitted by mail to: Matt Laurita, Air
Quality Modeling and Transportation
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in
sections IV.B.1. through 3.

FOR FURTHER INFORMATION CONTACT: Matt
Laurita, Air Quality Modeling and
Transportation Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9044.
Mr. Laurita can also be reached via
electronic mail at
laurita.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. What Is a SIP?

The states, under section 110 of the
Clean Air Act as amended in 1990 (Act),
must develop air pollution regulations
and control strategies to ensure that
state air quality meets National Ambient
Air Quality Standards (NAAQS)

established by EPA. The Act, under
section 109, established these NAAQS
which currently address six criteria
pollutants. These pollutants are: carbon
monoxide, nitrogen dioxide, ozone,
lead, particulate matter, and sulfur
dioxide.

Each state must send these regulations
and control strategies to EPA for
approval and incorporation into the
Federally enforceable SIP, which
protects air quality and contains
emission control plans for NAAQS
nonattainment areas. These SIPs can be
extensive, containing state regulations
or other enforceable documents and
supporting information such as
emission inventories, monitoring
networks, and modeling
demonstrations.

B. What Is the Federal Approval Process
for a SIP?

The states must formally adopt the
regulations and control strategies
consistent with state and Federal laws
for incorporating the state regulations
into the Federally enforceable SIP. This
process generally includes a public
notice, public comment period, public
hearing, and a formal adoption by a
state-authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state will
send these provisions to EPA for
inclusion in the Federally enforceable
SIP. EPA must then determine the
appropriate Federal action, provide
public notice, and request additional
public comment on the action. The
possible Federal actions include
approval, disapproval, conditional
approval and limited approval/
disapproval. If adverse comments are
received, EPA must consider and
address the comments before taking
final action.

EPA incorporates state regulations
and supporting information (sent under
section 110 of the Act) into the
Federally approved SIP through the
approval action. EPA maintains records
of all such SIP actions in the Code of
Federal Regulations (CFR) at Title 40,
part 52, entitled “Approval and
Promulgation of Implementation Plans.”
The EPA does not reproduce the text of
the Federally approved state regulations
in the CFR. They are “incorporated by
reference,” which means that the
specific state regulation is cited in the
CFR and is considered a part of the CFR
the same as if the text were fully printed
in the CFR.

C. What Is Transportation Conformity?

Conformity first appeared as a
requirement in the Act’s 1977
amendments (Pub. L. 95-95). Although
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the Act did not define conformity, it
stated that no Federal department could
engage in, support in any way or
provide financial assistance for, license
or permit, or approve any activity which
did not conform to a SIP which has been
approved or promulgated.

The 1990 Amendments to the Act
expanded the scope and content of the
conformity concept by defining
conformity to a SIP. Section 176(c) of
the Act defines conformity as
conformity to the SIP’s purpose of
eliminating or reducing the severity and
number of violations of the NAAQS and
achieving expeditious attainment of
such standards. Also, the Act states
“that no Federal activity will: (1) cause
or contribute to any new violation of
any standard in any area, (2) increase
the frequency or severity of any existing
violation of any standard in any area, or
(3) delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area.” The requirements of
section 176(c) of the Clean Air Act
apply to all departments, agencies and
instrumentalities of the Federal
government. Transportation conformity
refers only to the conformity of
transportation plans, programs and
projects that are funded or approved
under title 23 U.S.C. or the Federal
Transit Act (49 U.S.C. Chapter 53).

D. Why Must the State Submit a
Transportation Conformity SIP?

A transportation conformity SIP is a
plan which contains criteria and
procedures for the State Department of
Transportation (DOT), Metropolitan
Planning Organizations (MPOs), and
other state or local agencies to assess the
conformity of transportation plans,
programs and projects to ensure that
they do not cause or contribute to new
violations of a NAAQS in the area
substantially affected by the project,
increase the frequency or severity of
existing violations of a standard in such
area or delay timely attainment. 40 CFR
51.390, subpart T requires states to
submit a SIP that establishes criteria for
conformity to EPA. 40 CFR part 93,
subpart A, provides the criteria the SIP
must meet to satisfy 40 CFR 51.390.

EPA was required to issue criteria and
procedures for determining conformity
of transportation plans, programs, and
projects to a SIP by section 176(c) of the
Act. The Act also required the
procedure to include a requirement that
each state submit a revision to its SIP
including conformity criteria and
procedures. EPA published the first
transportation conformity rule in the
November 24, 1993, Federal Register
(FR), and it was codified at 40 CFR part

51, subpart T and 40 CFR part 93,
subpart A. The transportation
conformity rule required the states to
adopt and submit a transportation
conformity SIP revision to the
appropriate EPA Regional Office by
November 25, 1994. The rule was
subsequently revised on August 7, 1995
(60 FR 40098), and November 14, 1995
(60 FR 57179). The State of South
Carolina submitted a transportation
conformity SIP to EPA Region 4 on
November 8, 1996. EPA did not take
action on this SIP because the Agency
was in the process of revising the
transportation conformity requirements.
EPA revised the transportation
conformity rule on August 15, 1997 (62
FR 43780), April 10, 2000 (65 FR
18911), and August 6, 2002 (67 FR
50808), and codified the revisions under
40 CFR part 51, subpart T and 40 CFR
part 93, subpart A—Conformity to State
or Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 U.S.C. of the
Federal Transit Laws (62 FR 43780).
EPA’s action of August 15, 1997,
required the states to change their rules
and submit a SIP revision to EPA by
August 15, 1998.

States may choose to develop in place
of regulations, a Memorandum of
Agreement (MOA) which establishes the
roles and procedures for transportation
conformity. The MOA includes the
detailed consultation procedures
developed for that particular area. The
MOAs are enforceable through the
signature of all the transportation and
air quality agencies, including the
Federal Highway Administration
(FHWA), Federal Transit
Administration (FTA) and EPA.

E. How Does Transportation Conformity
Work?

The Federal or state transportation
conformity rule applies to applicable
NAAQS nonattainment and
maintenance areas in the state. The
MPO, the DOT (in absence of a MPQ),
State and local Air Quality Agencies,
EPA and U.S. Department of
Transportation (USDOT) are involved in
the process of making conformity
determinations. Conformity
determinations are made on programs
and plans such as transportation
improvement programs (TIP),
transportation plans, and projects. The
MPOs calculate the projected emissions
that will result from implementation of
the transportation plans and programs
and compare those calculated emissions
to the motor vehicle emissions budget
(MVEB) established in the SIP. The
calculated emissions must be equal to or

smaller than the Federally approved
MVEB in order for USDOT to make a
positive conformity determination with
respect to the SIP.

II. Analysis of State’s Submittal
A. What Did the State Submit?

The State of South Carolina chose to
address the transportation conformity
SIP requirements using State rules that
incorporate by reference portions of the
Federal conformity rule and a
Memorandum of Agreement (MOA) that
provides the procedures for interagency
consultation. The transportation
conformity rule, 40 CFR 93.105, requires
the state to develop specific procedures
for consultation, resolution of conflict
and public consultation. On November
19, 2003, the State of South Carolina,
through the Department of Health and
Environmental Control (DHEC),
submitted the rules for transportation
conformity to satisfy the conformity SIP
requirement of the August 15, 1997 (62
FR 43780) conformity rule revision.
This submittal also includes the
revisions to the conformity regulations
made on April 10, 2000 (65 FR 18911),
and August 6, 2002 (67 FR 50808).
DHEC gave notice of rule-making
proceedings to the public on August 22,
2003 and held a public hearing on
September 22, 2003. These amendments
to the South Carolina Code of
Regulations Chapter 61 became effective
October 24, 2003.

B. What Is EPA Approving Today and
Why?

EPA is approving the South Carolina
transportation conformity rule
submitted to the EPA Region 4 office on
November 19, 2003, by the Deputy
Commissioner of the South Carolina
Department of Health and
Environmental Control, with the
exception of portions of the
transportation conformity regulations
affected by Environmental Defense Fund
v. EPA, 167 F.3d 641 (D.C. Cir. 1999),
including sections 102(c)(1), 118(e)(1),
120(a)(2), 121(a)(1), and 124(b).

EPA has evaluated this SIP revision
and determined that the SIP
requirements of the Federal
transportation conformity rule, as
described in 40 CFR part 51, subpart T
and 40 CFR part 93, subpart A, have
been met. Therefore, EPA is approving
this revision to the South Carolina SIP.

C. How Did the State Satisfy the
Interagency Consultation Process (40
CFR 93.105)?

EPA’s rule requires the states to
develop their own processes and
procedures for interagency consultation
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among Federal, state, and local agencies
and resolution of conflicts meeting the
criteria of 40 CFR 93.105. The SIP
revision must include the process and
procedures to be followed by the MPOs,
DOT, FHWA, FTA, local transit
operators, the state and local air quality
agencies and EPA before making
conformity determinations. The
transportation conformity SIP revision
must also include processes and
procedures for the state and local air
quality agencies and EPA to coordinate
the development of applicable SIPs with
MPOs, state DOTs, FHWA and FTA.
The State of South Carolina
developed a statewide consultation rule
based on a Memorandum of Agreement
(MOA) signed by the Columbia Area
Transportation Study MPO, the
Greenville Area Transportation Study
MPO, the Spartanburg Area
Transportation Study MPO, the Augusta
Regional Transportation Study MPO,
the Rock Hill/Fort Mill Area
Transportation Study MPO, Florence
Area Transportation Study MPO, the
Anderson Area Transportation Study
MPO, the Charleston Area
Transportation Study MPO, the Grand
Strand Area Transportation Study MPO,
the Sumter Area Transportation Study
MPO, the South Carolina DHEC, the
South Carolina DOT, the FHWA South
Carolina Division Office, FTA Region 4,
and EPA Region 4. The requirement for
interagency consultation is currently
only applicable to the Cherokee County
1-hour ozone maintenance area, as it is
the only area in South Carolina that had
previously been designated
nonattainment for any NAAQS. The
interagency consultation requirement
will become effective for any other areas
designated as nonattainment under the
8-hour ozone or PM2.5 NAAQS. The
consultation process developed by the
South Carolina Department of Health
and Environmental Control is unique to
the State of South Carolina and is
enforceable, effective October 24, 2003.

II1. Final Action

EPA is approving the aforementioned
changes to the South Carolina SIP. EPA
is publishing this rule without prior
proposal because the Agency views this
as a noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective March 29, 2004 without further
notice unless the Agency receives
adverse comments by March 1, 2004.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on March 29,
2004 and no further action will be taken
on the proposed rule. Please note that if
we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Supplementary Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under SC-50. The official public file
consists of the documents specifically
referenced in this action, any public
comments received, and other
information related to this action.
Although a part of the official docket,
the public rulemaking file does not
include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public rulemaking file is the
collection of materials that is available
for public viewing at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 9 to 3:30,
excluding federal holidays.

2. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the Bureau of Air
Quality, South Carolina Department of
Health and Environmental Control, 2600
Bull Street, Columbia, South Carolina
29201.

3. Electronic Access. You may access
this Federal Register document
electronically through the
Regulation.gov web site located at http:/
/www.regulations.gov where you can
find, review, and submit comments on
Federal rules that have been published
in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking SC-50.” in the
subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.”” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
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is placed in the official public docket.
If EPA cannot read your comment due
to technical difficulties and cannot

contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
laurita.matthew@epa.gov. Please
include the text “Public comment on
proposed rulemaking SC-50.” in the
subject line. EPA’s e-mail system is not
an “anonymous access’’ system. If you
send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulation.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then select
Environmental Protection Agency at the
top of the page and use the go button.
The list of current EPA actions available
for comment will be listed. Please
follow the online instructions for
submitting comments. The system is an
“anonymous access”’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Matt Laurita, Air Quality Modeling and
Transportation Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Please
include the text “Public comment on
proposed rulemaking SC-50.” in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: Matt Laurita,
Air Quality Modeling and
Transportation Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division 12th floor, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through

Friday, 9 to 3:30, excluding Federal
holidays.

C. How Should I Submit Confidential
Business Information (CBI) to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus



Federal Register/Vol. 69, No. 19/Thursday, January 29, 2004 /Rules and Regulations

4249

standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44

U.S.C. 3501 et seq.).
The Congressional Review Act, 5

U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 29, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: January 5, 2004.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

» Chapter, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart PP—South Carolina

= 2. Section 52.2120(e) is amended by
adding a new entry at the end of the table
for “Transportation Conformity” to read
as follows:

§52.2120 Identification of plan.
* * * * *
(e) * x %

Provision

State effective

date

EPA approval date Explanation

* *

Transportation Conformity

10/24/03

* *
January 29, 2004 [in-
sert citation of pub-
lication]

[FR Doc. 04-1818 Filed 1-28—-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7612-8]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct final notice of partial
deletion of the Hubbell/Tamarack City
parcel of Operable Unit I (OUI) of the
Torch Lake Superfund Site from the
National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA), Region V is publishing a
direct final notice of partial deletion of
the Hubbell/Tamarack City parcel of
OUI of the Torch Lake Superfund Site
(Site), located in, Houghton County
Michigan, from the National Priorities
List (NPL).

The NPL, promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act

(CERCLA) of 1980, as amended, in
appendix B of 40 CFR part 300, which
is the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP). This direct final deletion is being
published by EPA with the concurrence
of the State of Michigan, through the
Michigan Department of Environmental
Quality (MDEQ), because EPA has
determined that all appropriate
response actions under CERCLA have
been completed and, therefore, further
remedial action pursuant to CERCLA is
not necessary at this time.

DATES: This direct final notice of partial
deletion will be effective March 29,
2004 unless EPA receives adverse
comments by March 1, 2004. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final notice of deletion in the
Federal Register informing the public
that the deletion will not take effect.

ADDRESSES: Comments may be mailed
to: Dave Novak, Community
Involvement Coordinator, U.S. EPA (P—
19J]), 77 W. Jackson Blvd., Chicago, IL
60604.

Information Repositories:
Comprehensive information about the
Site is available for viewing and copying
at the Site information repositories

located at: EPA Region V Record Center,
77 W. Jackson, Chicago, Il 60604, (312)
353-5821, Monday through Friday 8
a.m. to 4 p.m.; Lake Linden/Hubbell
Public Library, 601 Calumet St., Lake
Linden, MI 49945, (906) 296—0698
Monday through Friday 8 a.m. to 4 p.m.,
Tuesday and Thursday 6 p.m to 8 p.m.;
Portage Lake District Library, 105
Huron, Houghton, MI 49931 (906) 482—
4570, Monday, Tuesday and Thursday
10 a.m. to 9 p.m., Wednesday and
Friday 10 a.m. to 5 p.m., and Saturday
12 p.m. to 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Brenda Jones, Remedial Project Manager
at (312) 886-7188,
Jones.Brenda@epa.gov or Gladys Beard,
State NPL Deletion Process Manager at
(312) 886-7253, Beard.Gladys@epa.gov
or 1-800-621-8431, (SR-6J), U.S. EPA
Region V, 77 W. Jackson, Chicago, IL
60604.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action
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I. Introduction

EPA Region V is publishing this direct
final notice of deletion of the Hubbell/
Tamarack City parcel of OUI of the
Torch Lake, Superfund Site from the
NPL.

The EPA identifies sites that appear to
present a significant risk to public
health or the environment and
maintains the NPL as the list of those
sites. As described in § 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for remedial actions if
conditions at a deleted site warrant such
action.

Because EPA considers this action to
be non-controversial and routine, EPA is
taking it without prior publication of a
notice of intent to delete. This action
will be effective March 29, 2004 unless
EPA receives adverse comments by
March 1, 2004 on this document. If
adverse comments are received within
the 30-day public comment period on
this document, EPA will publish a
timely withdrawal of this direct final
partial deletion before the effective date
of the deletion and the deletion will not
take effect. EPA will, as appropriate,
prepare a response to comments and
continue with the deletion process on
the basis of the notice of intent to delete
and the comments already received.
There will be no additional opportunity
to comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Hubbell/Tamarack City
portion of the Torch Lake Superfund
Site and demonstrates how it meets the
deletion criteria. Section V discusses
EPA’s action to delete the Site from the
NPL unless adverse comments are
received during the public comment
period.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from the NPL where no further response
is appropriate. In making a
determination to delete a release from
the NPL, EPA shall consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
(Hazardous Substance Superfund
Response Trust Fund) responses under
CERCLA have been implemented, and
no further response action by
responsible parties is appropriate; or

iii. The remedial investigation has
shown that the release poses no

significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the deleted
site above levels that allow for
unlimited use and unrestricted
exposure, CERCLA section 121(c), 42
U.S.C. 9621(c), requires that a
subsequent review of the site be
conducted at least every five years after
the initiation of the remedial action at
the deleted site to ensure that the action
remains protective of public health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
remedial actions. Whenever there is a
significant release from a site deleted
from the NPL, the deleted site may be
restored to the NPL without application
of the hazard ranking system.

I11. Deletion Procedures

The following procedures apply to
deletion of this Site:

(1) The EPA consulted with Michigan
on the deletion of the Site from the NPL
prior to developing this direct final
notice of deletion.

(2) Michigan concurred with deletion
of the Site from the NPL.

(3) Concurrently with the publication
of this direct final notice of deletion, a
notice of intent to delete is published
today in the “Proposed Rules” section
of the Federal Register, is being
published in a major local newspaper of
general circulation at or near the Site,
and is being distributed to appropriate
federal, state, and local government
officials and other interested parties.
The newspaper notice announces the
30-day public comment period
concerning the notice of intent to delete
the Site from the NPL.

(4) The EPA placed copies of
documents supporting the deletion in
the site information repositories
identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this document, EPA will
publish a timely notice of withdrawal of
this direct final notice of deletion before
its effective date and will prepare a
response to comments and continue
with a decision on the deletion based on
the notice of intent to delete and the
comments already received

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist

EPA management. Section 300.425(¢e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting this Site
from the NPL.

Site Location

The Torch Lake Superfund Site (the
Site) is located on the Keweenaw
Penninsula in Houghton County,
Michigan. The Site includes Torch Lake,
the west shore of Torch Lake, the
northern portion of Portage Lake, the
Portage Lake Canal, Keweenaw
Waterway, the North Entry to Lake
Superior, Boston Pond, Calumet Lake,
and other areas associated with the
Keweenaw Basin. Tailing piles and slag
piles deposited along the western shore
of Torch Lake, Northern Portage Lake,
Keweenaw Waterway, Lake Superior,
Boston Pond, and Calumet Lake are also
included as part of the Site. Tailing
piles are located at Lake Linden,
Hubbell/Tamarack City, Mason,
Calumet Lake, Boston Pond, Michigan
Smelter, Isle-Royale, Dollar Bay, and
Gross Point. Slag piles are located at
Quincy Smelter and Hubbell City.

Site History

Torch Lake was the site of copper
milling and smelting facilities and
operations for over 100 years. The lake
was a repository of milling wastes, and
served as the waterway to transportation
to support the mining industry. The first
mill opened on Torch Lake in 1868. At
the mills, copper was extracted by
crushing or “stamping” the rock into
smaller pieces and driving them through
successively smaller meshes. The
copper and crushed rock were separated
by gravimetric sorting in a liquid
medium. The copper was sent to a
smelter. The crushed rock particles,
called “tailings”, were discarded along
with mill processing water, typically by
pumping into the lakes.

Mining output, milling activity, and
tailing production peaked in the
Keweenaw Peninsula in the early 1900s
to 1920. All of the mills at Torch Lake
were located on the west shore of the
lake and many other mining mills and
smelters were located throughout the
Keweenaw Peninsula. In about 1916,
advances in technology allowed
recovery of copper from tailings
previously deposited in Torch Lake.
Dredges were used to collect submerged
tailings which were then screened,
recrushed, and gravity separated. An
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ammonia leaching process involving
cupric ammonium carbonate was used
to recover copper and other metals from
conglomerate tailings. During the 1920s,
chemical reagents were used to further
increase the efficiency of reclamation.
The chemical reagents included lime,
pyridine oil, coal tar creosotes, wood
creosote, pine oil, and xanthates. After
reclamation activities were complete,
chemically treated tailings were
returned to the lakes. In the 1930s and
1940s, the Torch Lake mills operated
mainly to recover tailings in Torch Lake.
In the 1950s, copper mills were still
active, but by the late 1960s, copper
milling had ceased.

Over 5 million tons of native copper
was produced from the Keweenaw
Peninsula and more than half of this
was processed along the shores of Torch
Lake. Between 1868 and 1968,
approximately 200 million tons of
tailings were dumped into Torch Lake
filling at least 20 percent of the lake’s
original volume.

In June 1972, a discharge of 27,000
gallons of cupric ammonium carbonate
leaching liquor occurred into the north
end of Torch Lake from the storage vats
at the Lake Linden Leaching Plant. The
Michigan Water Resources Commission
(MWRGQC) investigated the spill. The 1973
MWRC report discerned no deleterious
effects associated with the spill, but did
observe that discoloration of several
acres of lake bottom indicated previous
discharges.

In the 1970s, environmental concern
developed regarding the century-long
deposition of tailings into Torch Lake.
High concentrations of copper and other
heavy metals in Torch Lake sediments,
toxic discharges into the lakes, and fish
abormalities prompted many
investigations into long- and short-term
impacts attributed to mine waste
disposal. The International Joint
Commission’s Water Quality Board
designated the Torch Lake basin as a
Great Lakes Area of Concern (AOC) in
1983. Also in 1983, the Michigan
Department of Public Health announced
an advisory against the consumption of
Torch Lake sauger and walleye fish due
to tumors of unknown origin. The Torch
Lake Site was proposed for inclusion on
the National Priorities List (NPL) in
October of 1984. The Site was placed on
the NPL in June 1986. The Torch Lake
Site is also on the list of sites identified
under Michigan’s Natural Resources and
Environmental Protection Act 451 part
201.

A Draft Remedial Action Plan (RAP)
for the Torch Lake AOC was developed
by Michigan Department of Natural
Resources (MDNR) in October 1987 to
address the contamination problems

and to recommend the remedial action
for Torch Lake. Revegetation of
lakeshore tailings to minimize air-borne
particulate matter was one of the
recommended remedial actions in the
RAP.

Attempts to establish vegetation on
the tailing piles in Hubbell/Tamarack
City have been conducted since the
1960s to stabilize the shoreline and to
reduce air particulate from tailings. It
has been estimated that 40 to 50 percent
of tailings in this area are vegetated.

Remedial Investigation and Feasibility
Study (RI/FS)

On May 9, 1988, Special Notice
Letters were issued to Universal Oil
Products (UOP) and Quincy Mining Co.
to perform a Remedial Investigation/
Feasibility Study (RI/FS). UOP is the
successor corporation of Calumet Hecla
Mining Company which operated its
milling and smelting on the shore of
Lake Linden and disposed of the
generated tailings in the area. On June
13, 1988, a Notice Letter was issued to
Quincy Development Company, which
was the current owner of a tailing pile
located on the lake shore of Mason City.
Negotiations for the RI/FS Consent
Order with these Potentially
Responsible Parties (PRPs) were not
successful due to issues such as the
extent of the Site, and the number of
PRPs. Subsequently, U.S. EPA
contracted with Donohue & Associates
in November 1988 to perform the RI/FS
at the Site.

On June 21, 1989, U.S. EPA collected
a total of eight samples from drums
located in the Old Calumet and Hecla
Smelting Mill Site near Lake Linden, the
Ahmeek Mill Site near Hubbell City,
and the Quincy Site near Mason. On
August 1, 1990, nine more samples were
collected from drums located above the
Tamarack Site near Tamarack City.
Based on the results of these samples,
U.S. EPA determined that some of these
drums may have contained hazardous
substances. During the week of May 8,
1989, the U.S. EPA also conducted
ground penetrating radar and a
subbottom profile (seismic) survey of
the bottom of Torch Lake. The area in
which this survey was conducted is
immediately off-shore from the Old
Calumet and Hecla Smelting Mill Site.
The survey located several point targets
(possibly drums) on the bottom of Torch
Lake. Based on the drum sampling
results and seismic survey, U.S. EPA
executed an Administrative Order by
Consent, dated July 30, 1991, which
required six companies and individuals
to sample and remove drums located on
the shore and lake bottom. Pursuant to
the Administrative Order, these entities

removed 20 drums with unknown
contents off-shore from the Peninsula
Copper Inc., and the Old Calumet and
Hecla Smelting Mill Site in September
1991. A total of 808 empty drums were
found in the lake bottom. These empty
drums were not removed from the lake
bottom. A total of 82 drums and minor
quantities of underlying soils were
removed from the shore of Torch Lake.
The removed drums and soils were
sampled, over packed, and disposed off-
site at a hazardous waste landfill.

Due to the size and complex nature of
the Site, three OUs have been defined
for the Site. OU I includes surface
tailings, drums, and slag piles on the
western shore of Torch Lake.
Approximately 500 acres of tailings are
exposed surficially in OU I. The
Hubbell/Tamarack parcel is included in
OU L, in addition to the Lake Linden
and Mason parcels.

OU Il includes groundwater, surface
water, submerged tailings and sediment
in Torch Lake, Portage Lake, the Portage
channel, and other water bodies at the
site.

OU III includes tailing slag deposits
located in the north entry of Lake
Superior, Michigan Smelter, Quincy
Smelter, Calumet Lake, Isle-Royale,
Boston Pond, and Grosse-Point (Point
Mills).

Remedial Investigations (RIs) have
been completed for all three operable
units. The RI and Baseline Risk
Assessment (BRA) reports for OU I was
finalized in July 1991. The RI and BRA
reports for OU III were finalized on
February 7, 1992. The RI and BRA
reports for OU II were finalized in April
1992. The Ecological Assessment for the
entire Site was finalized in May 1992.

Record of Decision Findings

A Record of Decision (ROD) was
completed to select remedial actions for
OU I and IIT on September 30, 1992. A
ROD was completed to select remedial
actions for OU II on March 31, 1994.

The remedies primarily address
ecological impacts. The most significant
ecological impact is the severe
degradation of the benthic communities
in Torch Lake as a result of metal
loadings from the mine tailings. The
remedial action required that the
contaminated stamp sands (tailings) and
slag piles contributing to site-specific
ecological risks at the Torch Lake
Superfund Site (OU I & OU III) be
covered with a soil and vegetative cover
as identified in the RODs for this Site
and as documented in the Final Design
Document dated September 10, 1998.
The ROD requires deed restrictions to
control the use of the tailing piles so
that tailings will not be left in a
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condition which is contrary to the intent
of the ROD. No further response action
was selected for OU II. OU II will be
allowed to undergo natural recovery and
detoxification.

In addition, the RODs for OU I and
OU III required long-term monitoring of
Torch Lake to assess the natural
recovery and detoxification process after
the remedy was implemented. Torch
Lake was chosen as a worst-case
scenario to study the recovery process.
It was assumed that other affected water
bodies would respond as well, or better,
than Torch Lake to the implemented
remedy.

Characterization of Risk

No additional response action(s) is
required at the Hubbell/Tamarack City
parcel of the Torch Lake Superfund Site.
The Hubbell/Tamarack City parcel has
been designated as operational and
functional. The current conditions at the
Hubbell/Tamarack City parcel are
protective of human health and the
environment.

Response Action

A final design for OU I and OU II was
completed in September 1998. Also in
September 1998, U.S. EPA obligated
$15.2 million for the implementation of
the selected remedies for OU I and OU
III. As of January 1, 2001, the remedial
actions at the Hubbell/Tamarack City
portion of OU I have been completed.

The Interagency Agreement (IAG) was
signed with USDA-NRCS to perform
remedial action (RA) management and
oversight. EPA believes that USDA-
NRCS was the best choice for
construction management and oversight
because of its extensive history with soil
erosion and stabilization projects, and
its experience with the Site.

Actual on-Site construction began in
June 1999. Currently, about 85 percent
of the Site remedy is complete,
including all of OU1 (parcels at Lake
Linden, Hubbell/Tamarack and Mason).
Hubbell/Tamarack (140 acres covered)
was completed by October 2000.
However, a washout occurred in 2001
and again in 2002 near the lake outlet
of a surface water diversion path. Both
washouts were promptly repaired and
are expected to remain stable. Copies of
the required deed restrictions for the
Hubbell/Tamarack parcel were obtained
by EPA in 2003 to verify the completion
of this component of the remedy and
filed in the EPA’s Torch Lake Site
Administrative Record.

Remediated areas include cover
material consisting of six to ten inches
of sandy-loam soil and a vegetative mat.
The vegetative mat was achieved
through a seed mix applied directly on

top of the sandy-loam soil. The seed mix
was typically applied at approximately
90 pounds per acre. The typical seed
mix contained six species of plants,
including perennia ryegrass (Lolium
perene), tall fescue (Festuca
arundiancea), creeping red fescue
(Festica rubra), red clover (Trifolium
pratense), alfalfa (vernal Medicago
falcata), and birds foot trefoil (Lotus
comiculatus). This mix of plant species
was selected because of their rapid
growth rate and because they are
relatively resilient. Rapid stabilization
of the soil cover material with
vegetation is important at the Site in
order to avoid soil washouts and to
accommodate the short growing season.
Variations of this seed mix were applied
to a small number of areas to
accommodate landowner preference.
Overall, the vegetative growth in most
areas is well established and is
stabilizing the soil portion of the cover
material.

Shoreline protection was also
installed along much of the shoreline
where the remedy was implemented.
Shoreline protection includes rip-rap
rock (rock boulders averaging about one-
foot in diameter in the shape midway
between a sphere and a cube with a
specified density and integrity) which
protects the remedy from wave erosion.

EPA and MDEQ have determined that
RA construction activities have so far
been performed according to
specifications and anticipate that cover
material and shoreline protection
installed at the Site will meet remedial
action objectives for the Site.

Cleanup Standards

The objectives of the remedies were to
ensure that all soil parcels were soil
covered with vegetation. All Hubbell/
Tamarack City parcels were operational
and functional for a period up to three
years after the construction of the parcel
or until the remedy is jointly
determined by the U.S. EPA and the
MDEQ to be functioning properly and
performing as designed.

Operation and Maintenance

In 1999 and 2000, as part of the
remedy requirement for long-term
monitoring, EPA conducted
environmental sampling as a way to
establish the environmental baseline
conditions of Torch Lake. It is
anticipated that future long-term
monitoring events will be conducted by
the MDEQ and the results compared to
the 2001 baseline study to identify
changes and/or establish trends in lake
conditions.

The RODs for OU I & OU III required
long-term monitoring of Torch Lake to

assess the natural recovery and
detoxification process after the remedy
was implemented. Other O & M
activities include site inspections,
repairs and fertilization of the vegetative
cover, if necessary. Based on site
inspections conducted during Summer
2002 and 2003, repairs and fertilization
of the soil and vegetative cover at the
Hubbel/Tamarack City parcel are no
longer necessary.

Five-Year Review

Because hazardous substances will
remain at the Site above levels that
allow for unrestricted use and unlimited
exposure, the EPA will conduct periodic
reviews at this Site. The review will be
conducted pursuant to CERCLA 121 (c)
and as provided in the current guidance
on Five Year Reviews; OSWER Directive
9355.7—03B-P, Comprehensive Five-
Year Guidance, June 2001. The first five-
year review for the Torch Lake Site was
completed on March 4, 2003. This first
five-year review stated that EPA
intended to pursue partial NPL deletion
of Hubbell/Tamarack in 2003.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket which
EPA relied on for recommendation of
the deletion on this Site from the NPL
are available to the public in the
information repositories.

V. Deletion Action

The EPA, with concurrence of the
State of Michigan, has determined that
all appropriate responses under
CERCLA have been completed, and that
no further response actions, under
CERCLA are necessary. Therefore, EPA
is deleting the Hubbell/Tamarack City
parcel of Torch Lake Superfund Site
from the NPL.

Because EPA considers this action to
be non-controversial and routine, EPA is
taking it without prior publication. This
action will be effective March 29, 2004
unless EPA receives adverse comments
by March 1, 2004. If adverse comments
are received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
notice of deletion before the effective
date of the deletion and it will not take
effect. Concurrent with this action EPA
will prepare a response to comments
and as appropriate continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.
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List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: January 14, 2004.
William E. Muno,
Acting Regional Administrator, Region V.

» For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

» 1. The authority citation for part 300
continues to read as follows:

TABLE 1.—GENERAL SUPERFUND SECTION

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p.193.

Appendix B—[Amended]

= 2. Table 1 of Appendix B to Part 300

is amended under Michigan “MI” by
revising the entry for “Torch Lake” and
the city “Houghton.”

Appendix B to Part 300—National
Priorities List

State

Sitename

City/County

(Notes)a

* * *

(A)* * %

P=Sites with partial deletion(s).

* * * * *

[FR Doc. 04-1543 Filed 1-28-04; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7614-5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the River
Road Landfill Site from the National
Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) Region III announces the
deletion of the River Road Landfill Site
(Site) in Hermitage, Pennsylvania, from
the National Priorities List (NPL). The
NPL constitutes appendix B of 40 CFR
part 300, which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 as amended, (CERCLA).
EPA and the Commonwealth of
Pennsylvania, through the Pennsylvania
Department of Environmental Protection
(PADEP), have determined that the
remedial action for the Site has been
successfully implemented under
CERCLA. For this Site, the selected
remedy is protective of human health
and the environment as long as deed

restrictions and continued operation
and maintenance of the Existing
Treatment Scheme described in EPA’s
1995 Record of Decision currently being
implemented in accordance with the
attached PADEP Post-Closure Plan (or
modification as required and/or
approved by PADEP or EPA), are
continued.

EFFECTIVE DATE: January 29, 2004.

ADDRESSES: Comprehensive information
on this Site is available through the
public docket which is available for
viewing at the Site information
repositories at the following locations:
U.S. Environmental Protection Agency,
Region III, Administrative Records, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Telephone (215) 814-3157; and
Buhl-Henderson Community Library, 11
North Sharpsville Avenue, Sharon, PA
16146.

FOR FURTHER INFORMATION CONTACT:
Donna Santiago (3HS22), U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, PA 19103. Telephone
215-814-3222.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: River Road
Landfill Site.

EPA published a Notice of Intent to
Delete (NOID) the River Road Landfill
Site from the NPL on September 26,
2003, in the Federal Register (65 FR
45013). The closing date for comments
on the NOID was October 28, 2003. EPA
did not receive any comments on the
proposed deletion. Therefore, no
responsiveness summary is necessary
for attachment to this Notice of
Deletion.

EPA identifies sites that appear to
present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of these
sites. As described in § 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for remedial actions in
the unlikely event that future conditions
at the site warrant such action.

Deletion of a site from the NPL does
not affect responsible party liability or
impede EPA efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: January 12, 2004.
Donald S. Welsh,
Regional Administrator, Region III.

= For the reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—[AMENDED]

» 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

» 2. Table 1 of Appendix B to Part 300
is amended by removing the site: “River
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Road Landfill/Waste Mngmnt, Inc.”” Site,
Hermitage, PA.

[FR Doc. 04-1823 Filed 1-28-04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WT Docket No. 01-146; RM-9966; FCC 03—
35]

Applications and Licensing of Low
Power Operations in the Private Land
Mobile Radio 450-470 MHz Band;
Corrections

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: The Federal Communications
Commission published a document in
the Federal Register on April 21, 2003
(68 FR 19444), revising Commission

rules. That document inadvertently
failed to update the station class for
frequency 464.575 MHz listed in
§90.35(b)(3) and incorrectly listed a
cross-reference in §90.267(e)(3). This
document corrects the final regulations
by revising these sections.

DATES: Effective on January 29, 2004.

FOR FURTHER INFORMATION CONTACT:
Brian Marenco, Acting Associate
Division Chief, Public Safety and
Critical Infrastructure Division at (202)
418-0838.

SUPPLEMENTARY INFORMATION: This is a
summary of the FCC’s Erratum, FCC 03—
35, released on December 23, 2003.

This is the second set of corrections.
The first set of corrections was
published in the Federal Register on
September 25, 2003 (68 FR 55319). This
document augments the corrections
which were published in the Federal
Register on September 25, 2003 (68 FR
55319).

In the FR Doc published in the
Federal Register on April 21, 2003 (68

FR 19444), make the following
corrections.

List of Subjects in 47 CFR Part 90

FCC equipment, Radio, Reporting and
recordkeeping requirements.
= Accordingly, 47 CFR part 90 is
corrected by making the following
correcting amendments:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICE

» 1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r)
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).
= 2.In § 90.35, amend paragraph (b)(3)
by adding a frequency to the table to read
as follows:

§90.35 Industrial/Business Pool.
* * * * *

(b) * * %

(3) * *x %

INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE

Frequency or band Class of station(s) Limitations Coordinator
* * * * * * *
ABA.575 oo Base or mobile .........cccocevieiiiiins B2 e
* * * * * * *

= 3. Revise paragraph (e)(3) of § 90.267 to
read as follows:

§90.267 Assignment and use of
frequencies in the 450-470 MHz band for
low power use.

* * * * *

(e) * x %

(3) The frequencies in Group C that
are subject to the provisions of
§90.35(c)(67) will not be available for
itinerant use until the end of the freeze
on the filing of high power applications
for 12.5 kHz offset channels in the 460-
470 MHz band.

* * * * *

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—1936 Filed 1-28—04; 8:45 am)]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 300
RIN 1901-AB11

General Guidelines for Voluntary
Greenhouse Gas Reporting

AGENCY: Office of Policy and
International Affairs, Department of
Energy.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On December 5, 2003, the
Department of Energy published a
Notice of Proposed Rulemaking (68 FR
68204) to revise the General Guidelines
governing the Voluntary Reporting of
Greenhouse Gases Program established
by Section 1605(b) of the Energy Policy
Act of 1992. The notice announced that
the closing date for receiving public
comments would be February 3, 2004.
Several organizations requested that the
comment period be extended to allow
additional time for understanding and
preparing written comments on the
proposed revisions to the General
Guidelines. The Department has agreed
to extend the comment period to
February 17, 2004. In addition, the
Department intends, subsequently, to
publish for comment a supplemental
notice of proposed revised General
Guidelines, simultaneously with the
publication for public comment of
planned Technical Guidelines.

DATES: Comments must be received on
or before February 17, 2004.
ADDRESSES: Please submit written
comments to: 1605bgeneral
guidelines.comments@hq.doe.gov.
Alternatively, written comments may be
sent to: Mark Friedrichs, PI-40; Office of
Policy and International Affairs; U.S.
Department of Energy; Room 1E190,
1000 Independence Ave., SW.,
Washington, DC 20585. You may review
comments received by DOE, the record
of the public workshop held on January
12, 2004, and other related material at
the following Web site: http://
www.pi.energy. gov/enhancing

GHGregistry/proposed guidelines/
generalguidelines.html. If you lack
access to the internet, you may access
this website by visiting the DOE
Freedom of Information Reading Room,
1000 Independence Avenue, SW.,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark Friedrichs, PI-40, Office of Policy
and International Affairs, U.S.
Department of Energy, 1000
Independence Ave., SW., Washington,
DC 20585, or e-mail: 1605bgeneral
guidelines.comments@hq.doe.gov
[Please indicate if your e-mail is a
request for information, rather than a
public comment.]

Issued in Washington, DC, on January 23,
2004.
Robert G. Card,

Under Secretary for Energy, Science and
Environment.

[FR Doc. 04—1922 Filed 1-28-04; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM—63-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A319, A320, and
A321 series airplanes. This proposal
would require replacement of a certain
transformer rectifier unit (TRU) with a
certain new TRU. This action is
necessary to prevent ignition of the
input filter capacitors of the TRU in
position 2 of the avionics compartment,
which could potentially result in smoke
in the cockpit. This action is intended
to address the identified unsafe
condition.

DATES: Comments must be received by
March 1, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2003—-NM—
63—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—-NM-63—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.
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¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-63—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-63—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A319, A320, and A321 series
airplanes. The DGAC advises that it has
received reports of smoke and/or smoke
smells in the cockpit. Investigation
revealed that ignition of the input filter
capacitors of the transformer rectifier
unit (TRU) in position 2 of the avionics
compartment was the origin of the
smoke generation. This condition, if not
corrected, could potentially result in
smoke in the cockpit.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-24-1099, Revision 02, dated
February 11, 2003, which describes
procedures for replacement of a certain
TRU with a certain new TRU.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 2002-554(B),
dated November 13, 2002, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 553 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $65 per
work hour. Required parts would be
supplied by the airplane manufacture at
no cost to the operators. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$35,945, or $65 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal

would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2003-NM—-63—AD.

Applicability: Model A319, A320, and
A321 series airplanes, certificated in any
category; except those airplanes on which
Airbus Modification 30737 has been
accomplished in production (reference
Airbus Service Bulletin A320-24-1099,
Revision 02, dated February 11, 2003, in
service):

Compliance: Required as indicated, unless
accomplished previously.

To prevent ignition of the input filter
capacitors of the transformer rectifier unit
(TRU) in position 2 of the avionics
compartment, which could potentially result
in smoke in the cockpit, accomplish the
following:

Replacement

(a) Prior to the accumulation of 15,000 total
flight hours, or within 16 months after the
effective date of this AD, whichever occurs
later, replace the TRU, part number Y005-2,
with a new TRU, part number Y005-3, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
24-1099, Revision 02, dated February 11,
2003.
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(b) Replacements accomplished before the
effective date of this AD per Airbus Service
Bulletin A320-24-1099, dated March 5,
2002; or Revision 1, dated July 26, 2002; are
considered acceptable for compliance with
the corresponding action specified in this
AD.

Parts Installation

(c) As of the effective date of this AD no
person shall install a TRU, part number
Y005-2, within position 2 of the avionics
compartment on any airplane.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance (AMOCs) for this AD.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
544(B), dated November 13, 2002.

Issued in Renton, Washington, on January
21, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-1908 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-153-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC—7-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise an existing airworthiness
directive (AD), applicable to all
Bombardier Model DHC-7-100 series
airplanes, that currently requires
repetitive high frequency eddy current
inspections to detect cracks on the
locking pin fittings of the baggage door
and locking pin housings of the
fuselage; repetitive detailed inspections
to detect cracks of the inner door
structure on all four door locking
attachment fittings; and corrective
actions, if necessary. In lieu of
accomplishing the corrective actions,
that amendment also provides a
temporary option, for certain cases, for
revising the Airplane Flight Manual
(AFM), and installing a placard. That
AD was prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil

airworthiness authority. The actions
specified by that AD are intended to
detect and correct fatigue cracking of the
baggage door fittings and the support
structure, which could result in
structural failure, and consequent rapid
decompression of the airplane during
flight. This action would extend the
compliance time of the repetitive
inspections based on test evidence and
is intended to address the identified
unsafe condition.

DATES: Comments must be received by
March 1, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
153—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-153—AD"" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, Westbury, New
York.

FOR FURTHER INFORMATION CONTACT:
David Lawson, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Westbury, New York 11590;
telephone (516) 228-7327; fax (516)
794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date

for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-153-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003—-NM-153-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On January 20, 2000, the FAA issued
AD 2000-02—-07, amendment 39-11526
(65 FR 4354, January 27, 2000),
applicable to all Bombardier Model
DHC-7-100 series airplanes, to require
repetitive high frequency eddy current
inspections to detect cracks on the
locking pin fittings of the baggage door
and locking pin housings of the
fuselage; repetitive detailed inspections
to detect cracks of the inner door
structure on all four door locking
attachment fittings; and corrective
actions, if necessary. In lieu of
accomplishing the corrective actions,
that amendment also provides a
temporary option, for certain cases, for
revising the Airplane Flight Manual
(AFM), and installing a placard. That
action was prompted by issuance of
mandatory continuing airworthiness
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information by a foreign civil
airworthiness authority. The
requirements of that AD are intended to
detect and correct fatigue cracking of the
baggage door fittings and the support
structure, which could result in
structural failure, and consequent rapid
decompression of the airplane during

flight.
Actions Since Issuance of Previous Rule

Since the issuance of that AD,
Transport Canada Civil Aviation (TCCA)
issued Canadian airworthiness directive
AD CF-1999-03R1, dated August 22,
2001. That AD revised Canadian
airworthiness directive AD CF-1999-03,
dated February 22, 1999, by increasing
the repetitive inspection interval of the
baggage door stop fittings and the
support structure. The repetitive
interval was increased based on test
evidence.

FAA’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the TCCA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would revise
AD 2000-02-07 to continue to require
repetitive high frequency eddy current
inspections to detect cracks on the
locking pin fittings of the baggage door
and locking pin housings of the
fuselage; repetitive detailed inspections
to detect cracks of the inner door
structure on all four door locking
attachment fittings; and corrective
actions, if necessary. In lieu of
accomplishing the corrective actions,
this proposal also continues to provide
a temporary option, for certain cases, for
revising the Airplane Flight Manual
(AFM), and installing a placard.
However, the proposed AD would
change the compliance interval for the
repetitive inspections from 1,000 flight
cycles to 10,000 flight cycles.

Explanation of Change Made to Existing
Requirements

The FAA has changed all references
to a “detailed visual inspection” in the
existing AD to ‘“detailed inspection” in
this proposed AD.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOCs). Because we
have now included this material in part
39, only the office authorized to approve
AMOC:s is identified in each individual
AD. However, for clarity and
consistency in this proposed AD, we
have retained the language of the
existing AD regarding that material.

Cost Impact

The proposed changes in this action
add no additional economic burden.
The current costs for this proposed AD
are repeated for the convenience of
affected operators, as follows:

The FAA estimates that 32 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 3 work hours per
airplane to accomplish the proposed
inspections, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $6,240, or $195 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal

would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11526 (65 FR
4354, January 27, 2000), and by adding
a new airworthiness directive (AD), to
read as follows:

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket 2003—NM-153—AD. Revises
AD 2000-02-07, Amendment 39-11526.

Applicability: All Model DHC-7-100 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To detect and correct fatigue cracking in
the baggage door fittings and the support
structure, which could result in structural
failure, and consequent rapid decompression
of the airplane during flight, accomplish the
following:

Repetitive Inspections

(a) At the latest of the times specified in
paragraphs (a)(1) and (a)(2) of this AD,
perform a high frequency eddy current
inspection to detect fatigue cracks of the
locking pin fittings of the baggage door and
locking pin housings of the fuselage; and a
detailed inspection to detect fatigue cracks of
the inner door structure on all four locking
attachment fittings of the baggage door; in
accordance with de Havilland Temporary
Revision (TR) 5-101, dated April 24, 2001,
for Supplementary Inspection Task 52—1 to
the de Havilland Dash 7 Maintenance
Manual PSM 1-7-2. Thereafter, repeat the
inspections at intervals not to exceed 10,000
flight cycles.

(1) Inspect prior to the accumulation of
12,000 total flight cycles.

(2) Inspect within 600 flight cycles or 3
months after March 2, 2000 (the effective
date of AD 2000-02—07, amendment 39—
11526), whichever occurs later.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Corrective Actions

(b) If any crack is detected during any
inspection required by paragraph (a) of this
AD, prior to further flight, accomplish the
requirements of paragraphs (b)(1) and (b)(2)
of this AD, as applicable, except as provided
in paragraph (c) of this AD. For operators that
elect to accomplish the actions specified in
paragraph (c) of this AD: After
accomplishment of the replacement required
by paragraph (b)(1) or (b)(2) of this AD, the
Airplane Flight Manual (AFM) revision and
placard required by paragraph (c) of this AD
may be removed.

(1) If a crack is detected in a baggage door
locking pin fitting or fuselage locking pin
housing: Replace the fitting or housing with
a new fitting or housing, as applicable, in
accordance with de Havilland Dash 7
Maintenance Manual PSM 1-7-2.

(2) If a crack is detected in the inner
baggage door structure at the locking
attachment fittings: Replace the structure
with a new support structure in accordance
with de Havilland Dash 7 Maintenance
Manual PSM 1-7-2, or repair in accordance
with a method approved by the Manager,
New York Aircraft Certification Office (ACO),
FAA, Engine and Propeller Directorate, or the
Transport Canada Civil Aviation (or its
delegated agent). For a repair method to be
approved by the Manager, New York ACO, as
required by this paragraph, the Manager’s

approval letter must specifically reference
this AD.

(c) For airplanes on which only one
baggage door stop fitting or its support
structure is found cracked at one location,
and on which the pressurization system
“Dump” function is operational: Prior to
further flight, accomplish the requirements of
paragraphs (c)(1) and (c)(2) of this AD.
Within 1,000 flight cycles after
accomplishment of the requirements of
paragraphs (c)(1) and (c)(2) of this AD,
accomplish the requirements of paragraph
(b)(1) or (b)(2) of this AD, as applicable.

(1) Revise the Limitations Section of the
FAA-approved DHC-7 AFM, PSM 1-71A—
1A, to include the following statement. This
AFM revision may be accomplished by
inserting a copy of this AD into the AFM.

“Flight is restricted to unpressurized flight
below 10,000 feet mean sea level (MSL).
The airplane must be operated in
accordance with DHC-7 AFM, PSM 1-
71A—-1A, Supplement 20.”

(2) Install a placard on the cabin pressure
control panel or in a prominent location that
states the following:

“DO NOT PRESSURIZE THE AIRCRAFT
UNPRESSURIZED FLIGHT PERMITTED
ONLY IN ACCORDANCE WITH DHC-7
AFM PSM 1-71A-1A, SUPPLEMENT 20
FLIGHT ALTITUDE LIMITED TO 10,000
FEET MSL OR LESS.”

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in Canadian airworthiness directive CF—99—
03R1, dated August 22, 2001.

Issued in Renton, Washington, on January
20, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04—1907 Filed 1-28-04; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-345-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-14, DC-9-15,
and DC-9-15F Airplanes; and Model
DC-9-20, DC-9-30, DC-9-40, and DC-
9-50 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
9-14, DC-9-15, and DC-9-15F
airplanes; and Model DC-9-20, DC-9—
30, DC-9-40, and DC-9-50 series
airplanes. This proposal would require,
among other actions, performing
repetitive inspections for cracking of the
counterbore of the two lower mounting
holes and the lower forward edge of the
outboard idler hinge fitting of the left
and right wing flap at station
Xw=333.148, and replacing the flap
idler hinge fitting with a new or
serviceable part. This action is
necessary to prevent failure of the
outboard idler hinge fitting of the left
and right wing flap at station
Xw=333.148 due to fatigue cracking,
which could result in a deflected flap
that may cause asymmetric lift and
consequent reduced controllability and
structural integrity of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
March 15, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM-
345—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-345—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
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be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5324; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped

postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-345-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-345—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received a report from
the manufacturer indicating that it is
necessary to repetitively inspect for
cracking of the outboard idler hinge
fitting of the left and right wing flap at
station Xw=333.148 on certain
McDonnell Douglas Model DC-9-14,
DC-9-15, and DC-9-15F airplanes; and
Model DC-9-20, DC-9-30, DC-9-40,
and DC—-9-50 series airplanes. The
original safe life limit (SLL) of the flap
idler hinge fitting was 50,000 landing
cycles. The SLL was increased to 80,500
landing cycles and was incorporated in
the Safe Life Limit Report, MDG-J0005.
When the increase was made, an
inspection requirement was established
to ensure that a fatigue crack in the flap
idler hinge fitting would not remain
undetected. However, the inspection
was never implemented. This condition,
if not corrected, could result in failure
of the outboard idler hinge fitting of the
left and right wing flap at station
Xw=333.148 due to fatigue cracking,
which could result in a deflected flap
that may cause asymmetric lift and
consequent reduced controllability and
structural integrity of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin DC9-57-225,
dated December 10, 2002, which
describes the following procedures:

1. Performing repetitive high
frequency eddy current inspections for
cracking of the counterbore of the two
lower mounting holes and the lower
forward edge of the outboard idler hinge
fitting of the left and right wing flap at
station Xw=333.148; and

2. Replacing the flap idler hinge
fitting with a new part.

Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or

develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
described below.

Differences Between Proposed Rule and
Service Bulletin

Although Boeing Service Bulletin
DC9-57-225, dated December 10, 2002,
describes procedures for reporting
inspection findings to the airplane
manufacturer, this proposed AD would
not require that action.

Cost Impact

There are approximately 708
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
411 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 2 work hours
per airplane to accomplish the proposed
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the
proposed inspection on U.S. operators is
estimated to be $53,430, or $130 per
airplane, per inspection cycle.

The FAA estimates that it would take
approximately 2 work hours per fitting
to accomplish the proposed
replacement, and that the average labor
rate is $65 per work hour. The cost of
required parts would be between $1,894
and $4,439 per fitting. Based on these
figures, the cost impact of the proposed
replacement per fitting on U.S.
operators is estimated to be between
$831,864 and $1,877,859, or between
$2,024 and $4,569 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
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would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 2002-NM—-345—
AD.

Applicability: Model DC-9-14, DC-9-15,
DC-9-15F, DC-9-21, DC-9-31, DC-9-32,
DC—-9-32 (VC-9C), DC-9-32F, DC-9-33F,
DC-9-34, DC-9-34F, DC-9-32F (C-9A, G-
9B), DC-9-41, and DC-9-51 airplanes; as
listed in Boeing Service Bulletin DC9-57—
225, dated December 10, 2002; certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the outboard idler
hinge fitting of the left and right wing flap
at station Xw=333.148 due to fatigue
cracking, which could result in a deflected
flap that may cause asymmetric lift and
consequent reduced controllability and
structural integrity of the airplane,
accomplish the following:

Inspections

(a) Prior to the accumulation of 40,000 total
landing cycles on the outboard idler hinge
fitting of the left and right wing flap at station
Xw=333.148, or within 8,000 landing cycles
on the fitting after the effective date of this
AD, whichever occurs later: Do high

frequency eddy current (HFEC) inspections
for cracking of the counterbore of the two
lower mounting holes and the lower forward
edge of the flap idler hinge fitting at station
Xw=333.148, per the Accomplishment
Instructions of Boeing Service Bulletin DC9—
57-225, dated December 10, 2002. Although
the service bulletin specifies to report
inspection findings to the airplane
manufacturer, this AD does not include such
arequirement.

Condition 1: No Crack Is Found

(b) If no crack is found during any
inspection required by paragraph (a) of this
AD, prior to further flight, install a new nut,
plain washer, and pre-load indicating (PLI)
washer per the Accomplishment Instructions
of Boeing Service Bulletin DC9-57-225,
dated December 10, 2002. Repeat the
inspections required by paragraph (a) of this
AD thereafter at intervals not to exceed 1,000
landings on the fitting until the replacement
required by paragraph (e) of this AD is done.

Condition 2: Crack Is Found

(c) If any crack is found during any
inspection required by this AD: Before
further flight, replace the cracked flap idler
hinge fitting with a new or serviceable fitting
having a part number identified under the
“New Part Number”” column of the
applicable table shown in paragraph 2.C.1. of
the Material Information section of Boeing
Service Bulletin DC9-57-225, dated
December 10, 2002. Do the replacement per
the Accomplishment Instructions of the
service bulletin.

Reinstatement of Inspections

(d) Prior to the accumulation of 40,000
total landing cycles on any new or
serviceable fitting, do the HFEC inspections
required by paragraph (a) of this AD. Repeat
the HFEC inspections thereafter at intervals
not to exceed 1,000 landing cycles on the
fitting until the replacement required by
paragraph (e) of this AD is done.

Replacement

(e) Prior to the accumulation of 80,500 total
landing cycles on the flap idler hinge fitting,
replace the fitting with a new or serviceable
fitting having a part number identified under
the “New Part Number” column of the
applicable table shown in paragraph 2.C.1. of
the Material Information section of Boeing
Service Bulletin DC9-57-225, dated
December 10, 2002. Do the replacement per
the Accomplishment Instructions of the
service bulletin. Repeat the replacement
thereafter at intervals not to exceed 80,500
total landing cycles on the fitting.

Alternative Methods of Compliance

(f) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

Issued in Renton, Washington, on January
20, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—1912 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-157-AD]
RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Bombardier Model CL-600—
2B19 (Regional Jet series 100 & 440)
airplanes. This proposal would require
replacement of landing gear control
handle components with new, improved
components. This action is necessary to
prevent an inability to lower or retract
the landing gear using the landing gear
control handle, which could result in
use of Emergency Procedures using the
landing gear manual release. This action
is intended to address the identified
unsafe condition.

DATES: Comments must be received by
March 1, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
157—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-157—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
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Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-
ville, Montreal, Quebec H3C 3G9,
Canada. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Westbury, New York.

FOR FURTHER INFORMATION CONTACT: Dan
Parrillo, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, Westbury, New
York, 11590; telephone (516) 228-7305;
fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM—-157—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-157-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
certain Bombardier Model CL-600-
2B19 (Regional Jet series 100 & 440)
airplanes. TCCA advises that there have
been two in-flight incidents where the
slider within the landing gear control
handle (LGCH) fractured during gear
selection. This condition, if not
corrected, could result in an inability to
lower or retract the landing gear using
the LGCH, which could result in use of
Emergency Procedures using the
landing gear manual release.

Explanation of Relevant Service
Information

Bombardier has issued Service
Bulletin 601R-32—-084, dated May 17,
2002, which describes procedures for
replacing the landing gear control
handle with a new landing gear handle,
which eliminates the need for
temporary periodic inspections for the
existing landing gear control handle.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. TCCA
classified this service bulletin as
mandatory and issued Canadian
airworthiness directive CF—2003-03,
dated February 3, 2003, in order to
assure the continued airworthiness of
these airplanes in Canada.

FAA’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or

develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Difference Between Proposed Rule and
Referenced Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describe
procedures for completing and
submitting a comment sheet related to
service bulletin quality and a sheet
recording compliance with the service
bulletin, this proposed AD would not
require those actions. The FAA does not
need this information from operators.

Cost Impact

The FAA estimates that 184 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed
replacement, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $11,960, or $65 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. The
manufacturer may cover the cost of
replacement parts associated with this
proposed AD, subject to warranty
conditions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
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Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Bombardier, Inc. (Formerly Canadair):
Docket 2003—NM-157—-AD.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 7375 through 7632 inclusive,
certificated in any category; equipped with
landing gear control handle assemblies,
Canadair Part Number (P/N) 601R50967-7
(Vendor P/N 7-45502—1) or Canadair P/N
601R50967-9 (Vendor P/N 7-45502-3).

Compliance: Required as indicated, unless
accomplished previously.

To prevent an inability to lower or retract
the landing gear using the landing gear
control handle, which could result in use of
Emergency Procedures using the landing gear
manual release, accomplish the following:

Replacement

(a) Within 5,000 flight cycles after the
effective date of this AD, or within one year
after the effective date of this AD, whichever
occurs first; replace the landing gear control
handle with a new landing gear control
handle, Canadair P/N 601R50967-11 (Vendor
P/N 7-45502-5), per the Accomplishment
Instructions of Bombardier Service Bulletin
601R—-32-084, dated May 17, 2002.

Exception to Service Bulletin Reporting

(b) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include such a requirement.

Maintenance Requirements Manual Revision

(c) Accomplishment of the actions in
paragraph (a) of this AD constitutes
terminating action for periodic crack
inspections, as specified in Temporary
Revision 2B-627 of Part 2 of the Maintenance
Requirements Manual, Appendix B,
Airworthiness Limitations.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Note 1: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2003-03, dated February 3, 2003.

Issued in Renton, Washington, on January
20, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-1911 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 316
RIN 3084-AA96

Label For E-mail Messages Containing
Sexually Oriented Material

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the Federal
Trade Commission (“FTC” or
“Commission’’) seeks comment on the
proposed rule setting forth the mark that
is to be included in commercial
electronic mail (‘‘e-mail”’) that includes
sexually oriented material. Section 5(d)
of the Controlling the Assault of Non-
Solicited Pornography and Marketing
Act of 2003, Public Law 108-187 (Dec.
16, 2003) (‘CAN-SPAM Act” or ‘“the
Act”) directs the Commission to
prescribe, within 120 days of enactment
of that law, clearly identifiable marks or
notices to be included in or associated
with commercial e-mail that contains
sexually oriented material. Pursuant to
this mandate and its authority under
section 13(a) of the Act, the Commission
issues this Notice of Proposed
Rulemaking and requests public
comment on the proposed rule requiring
that the prescribed mark be placed on
certain commercial e-mail.

DATES: Written comments will be
accepted until February 17, 2003. Due to
the time constraints of this rulemaking
procedure, the Commission does not
contemplate any extensions of this
comment period or any additional
periods for written comments or rebuttal

comment. Comments that are not timely
submitted and directly responsive to the
specific questions set forth in Section G
of this document may not be
considered.

ADDRESSES: Comments should refer to
“Proposed Mark for Sexually Oriented
Spam, Project No. P044405.” Comments
filed in paper form should also include
this reference on their envelopes, and
should be mailed or delivered, as
prescribed in Section C of the
Supplementary Information section, to
the following address: Federal Trade
Commission/Office of the Secretary,
Room 159-H, 600 Pennsylvania
Avenue, NW., Washington, DC 20580.
Comments filed in electronic form
(except comments containing any
confidential material) should be sent, as
prescribed in Section C of the
Supplementary Information section, to
the following email box:
adultlabel@ftc.gov. All federal
government agency rulemaking
initiatives are also available online at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Jonathan Kraden, (202) 326—2614 (e-
mail: adultlabel@ftc.gov), Division of
Marketing Practices, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
Section A. The CAN-SPAM Act of 2003

On December 16, 2003, the President
signed into law the CAN-SPAM Act. In
enacting this legislation, Congress
found, inter alia, as set forth in section
2 of the Act, that “some commercial e-
mail contains material that many
recipients may consider vulgar or
pornographic in nature.” *

Indeed, citizens across the country
have expressed concern over the
increasing amount of unsolicited
commercial e-mail that they receive
and, most notably, the sexually explicit
images that are often included in these
e-mails.2 This concern has prompted
eighteen (18) states to enact legislation
in recent years requiring a label to be
attached to unsolicited commercial e-
mails that include sexually explicit or

1CAN-SPAM Act at section 2(a)(5).

2 A study done by FTC staff found that 17% of
pornographic offers sent in a sampling of
unsolicited commercial e-mail contained images of
nudity that appeared automatically when a
consumer opened the e-mail message. Over 40% of
these sampled e-mails contained false statements in
their “From” or “‘Subject” lines, making it more
likely that recipients would open the messages
without knowing that pornographic images would
appear. False Claims In Spam, April 30, 2003,
available at http://www.ftc.gov/opa/2003/04/
spamrpt.htm.
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obscene materials. While all of these
state labeling requirements contain
some variation on the words “ADULT”
and “ADVERTISEMENT,” the
requirements often differ on the
placement and spelling of these words.3
The CAN-SPAM Act creates a federal
labeling requirement for such e-mail
messages, and section 5(d) of the Act
directs the Commission to prescribe
clearly identifiable marks or notices to
be included in or associated with
commercial e-mail that contains
sexually oriented material.

Section B. Proposed Mark For E-mail
Messages Including Sexually Oriented
Material

Pursuant to its mandate under section
5(d) of the Act and its authority under
section 13(a) of the Act, and after
consulting with the Department of
Justice, the Commission hereby
proposes that the phrase “SEXUALLY-
EXPLICIT-CONTENT:” (hereinafter
“Proposed Mark”) be required to be
displayed in capital letters as the first
twenty-seven (27) characters in the
subject line of any commercial e-mail
message that includes sexually oriented
material.# The Commission believes that
this phrase, which is derived from the
definition of sexually oriented materials
in section 5(d)(4) of the CAN-SPAM
Act, will provide the most accurate
description of the images included in a
commercial e-mail that includes
sexually oriented materials.> For that
reason, the Commission believes that
the Proposed Mark will most clearly,
conspicuously and effectively alert the
recipient to the fact that an e-mail
includes sexually oriented material that
he or she may find objectionable.

In addition, the Commission added
hyphens between the words in order to
facilitate appropriate filtering.
Specifically, the Commission is
concerned that a filter set to block a
simple English phrase like “sexually
explicit content” could prevent delivery

3 The different state labels are “ADV:ADLT”
(Alaska, Illinois, Indiana, Kansas, Maine, Missouri,
New Mexico, South Dakota, and Tennessee);
“ADV:ADULT” (Arkansas and Utah); “ADV—
ADULT” (Louisiana, Minnesota, North Dakota,
Oklahoma, and Pennsylvania); “ADV: ADULT
ADVERTISEMENT” (Texas); and “ADULT
ADVERTISEMENT” (Wisconsin).

4The phrase “SEXUALLY-EXPLICIT—
CONTENT” comprises 25 characters, including the
dashes between the three words. The colon (:) and
the space following the phrase are the 26th and
27th characters and are included to set off the
Proposed Mark and help make it more prominent.

5See §5(d)(4) of the Act. Although the definition
of “sexually oriented material” refers to “sexually
explicit conduct,” the Commission proposes
substituting the word “content’ for the word
“conduct” in the Proposed Mark because the
substance of an e-mail message is more accurately
defined by use of the word “content.”

of an e-mail from an anti-pornography
group that used the phrase within the
content of their message. Use of
hyphens creates a unique mark
calculated to avoid this problem. In
addition, the Commission believes that
the addition of dashes between the three
words and a colon and a space after the
phrase “SEXUALLY EXPLICIT
CONTENT” will serve to set off the
Proposed Mark and help to make it
more unique and prominent.

The Commission also considered
proposing use of the mark “adult
advertisement.” While many states
across the country have labeling
requirements that use abbreviated
variations of the words “adult” and
“advertisement,” the Commission
believes that use of the word “adult” in
the proposed mark would not
necessarily provide a recipient with the
most effective notice of what that e-mail
contains. There are many products or
services (such as tobacco, alcohol, and
gambling) that could be considered
“adult” in nature. For this reason, the
Commission believes that any proposed
mark or notice must include some
mention of the “sexual” images that a
recipient can expect to see should he or
she decide to open a labeled e-mail.

In addition to establishing the
required mark, the proposed rule tracks
the elements of section 5(d)(1) of the
Act, requiring that an e-mail message
that contains sexually oriented material
include: Clear and conspicuous
identification that the message is an
advertisement or solicitation; a clear
and conspicuous opt-out notice; a
functioning return e-mail address or
other Internet-based mechanism for opt-
outs; a valid physical postal address of
the sender; and a clear and conspicuous
statement that to avoid viewing the
sexually oriented material, a recipient
should delete the email message
without following a sender’s provided
instructions on how to access, or
activate a mechanism to access, the
sexually oriented material.

The proposed rule also tracks section
5(d)(2) of CAN-SPAM by exempting
situations where a recipient has given
his or her prior consent to receipt of a
message. In addition, the proposed rule
clarifies that certain terms taken from
the Act and appearing in the proposed
rule have the definitions prescribed by
particular referenced sections of the
Act.® Finally, § 316.1(d) is a severability

6 Most of the terms listed in § 316.1(c) occur in
the text of the proposed rule; several of them are
not in the rule text, but are listed there because
CAN-SPAM incorporates and defines them within
the definition of another term. For example, the
term “‘procure” is listed in the proposed rule’s
definitions [at § 316.1(c)(7)] because the Act defines

provision that provides that if any
portion of the rule is found invalid,
remaining portions will survive.

Section C. Invitation To Comment

All members of the public are hereby
given notice of the opportunity to
submit written data, views, facts, and
arguments concerning the Proposed
Mark and the proposed rule. The
Commission invites written comments
to assist it in ascertaining the feasibility
and effectiveness of the Commission’s
Proposed Mark and proposed rule.
Comments may be filed with the
Commission in either paper or
electronic form, and must be filed on or
before February 17, 2003.

1. A public comment filed in paper
form should be mailed or delivered to
the following address: Federal Trade
Commission/Office of the Secretary,
Room 159-H, 600 Pennsylvania
Avenue, NW., Washington, DC 20580.
The FTC is requesting that any comment
filed in paper form be sent by courier or
overnight service because U.S. postal
mail in the Washington area and at the
Commission is subject to delay due to
heightened security precautions. If the
comment contains any material for
which confidential treatment is
requested, it must be filed in paper
(rather than electronic) form, and the
first page of the document must be
clearly labeled “Confidential.””

2. A public comment that does not
contain any material for which
confidential treatment is requested may
instead be filed in electronic form (in
ASCII format, WordPerfect, or Microsoft
Word), as part of or as an attachment to
an email message sent to the following
email box: adultlabel@ftc.gov

3. Regardless of the form in which
they are filed, all timely and responsive
comments will be considered by the
Commission, and will be available (with
confidential material redacted) for
public inspection and copying on the
Commission Web site at www.ftc.gov
and at its principal office. As a matter
of discretion, the Commission makes
every effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC web
site.

and includes that term in another defined term,
“initiate,” defined in the rule at § 316.1(c)(5).

7 Commission Rule 4.2(d), 16 CFR 4.2(d). The
comment must be accompanied by an explicit
request for confidential treatment, including the
factual and legal basis for the request, and must
identify the specific portions of the comment to be
withheld from the public record. The request will
be granted or denied by the Commission’s General
Counsel, consistent with applicable law and the
public interest. See Commission Rule 4.9(c), 16 CFR
4.9(c).
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Section D. Communications by Outside
Parties to Commissioners or Their
Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner or
Commissioner’s advisor will be placed
on the public record. See 16 CFR
1.26(b)(5).

Section E. Paperwork Reduction Act

The Commission has determined that
the proposed rule does not include a
collection of information subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3506; 5 CFR 1320). The Proposed
Mark that the proposed rule requires to
be displayed in the subject line “is
information originally supplied by the
federal government.” See 5 CFR
1320.3(c)(2).

Section F. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-612, requires an
agency to provide an Initial Regulatory
Flexibility Analysis (“IRFA”) with a
proposed rule and a Final Regulatory
Flexibility Analysis (“FRFA”) with the
final rule, if any, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities. See
5 U.S.C. 603-605. The FTC does not
expect that the Proposed Mark will have
a significant economic impact on a
substantial number of small entities.
This document serves as notice to the
Small Business Administration of the
agency'’s certification of no effect.
Nonetheless, the Commission has
determined that it is appropriate to
publish an IRFA in order to inquire into
the impact of the proposed rule on small
entities. Therefore, the Commission has
prepared the following analysis.

1. Reasons for the proposed rule.

Section 5(d) of the CAN-SPAM Act
directs the Commission to prescribe,
within 120 days of enactment of that
law, clearly identifiable marks or
notices to be included in or associated
with commercial e-mail that contains
sexually oriented material. The
proposed rule is intended to fulfill the
obligations imposed by section 5(d).

2. Statement of objectives and legal
basis.

The objectives of the proposed rule
are discussed above. The legal basis for
the proposed rule is § 5(d) of the CAN—
SPAM Act.

3. Description of and, where feasible,
an estimate of the number of small
entities to which the proposed rule will

apply.

In general the proposed rule will
apply to any person or entity who
initiates, originates or transmits a
commercial e-mail message that
contains sexually oriented material.
Determining a precise estimate of the
number of small entities subject to the
proposed rule, or describing those
entities, is not readily feasible because
the assessment of whether an e-mail
message contains sexually oriented
material turns on a number of factors
that will require factual analysis on a
case-by-case basis. The Commission
invites comment and information on
this issue.

4. Description of the projected
reporting, recordkeeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities that will be
subject to the requirement of including
the Proposed Mark and the type of
professional skills that will be necessary
for inclusion of the Proposed Mark.

The proposed rule does not impose
any reporting or any specific
recordkeeping requirements within the
meaning of the Paperwork Reduction
Act. The Proposed Mark would be
included as the first twenty-seven (27)
characters of the subject line of any
commercial e-mail message that
contains sexually oriented material. The
Commission does not believe that the
insertion of additional characters into
the subject line of an e-mail will create
a significant burden on persons or
entities who initiate a commercial e-
mail message that includes sexually
oriented material. However, the
Commission, as noted below, seeks
further comment on the professional
skills that will be needed to implement
the proposed rule, the actual costs or
expenditures, if any, of including the
Proposed Mark in the subject line of
commercial e-mail that contains
sexually oriented material, and the
extent to which these costs may differ
or vary for small entities.

5. Identification of other duplicative,
overlapping, or conflicting federal rules.

The FTC has not identified any other
federal statutes, rules or policies that
would conflict with the requirement
that the Proposed Mark be included as
the first twenty-seven (27) characters of
the subject line of any commercial e-
mail message that contains sexually
oriented material. However, the
Commission is requesting comment and
information about any statutes or rules
that may duplicate or conflict with the
proposed rule, as well as any state,
local, or industry rules or policies that
require labeling on commercial e-mail
messages that include sexually oriented
material.

6. Discussion of significant
alternatives to the proposed rule that
would accomplish the stated objectives
of the CAN-SPAM Act and that would
minimize any significant economic
impact of the proposed rule on small
entities.

Section 5(d) of the CAN-SPAM Act
directs the Commission to prescribe
clearly identifiable marks or notices to
be included in or associated with
commercial e-mail that includes
sexually oriented material. The
proposed rule is intended to fulfill the
obligations imposed by § 5(d). However,
the Commission recognizes that there
are a number of variations and
alternatives to the wording contained in
the Proposed Mark and also considered
the phrases “adult advertisement’”” and
“sexually oriented material”’ before
ultimately deciding on the Proposed
Mark. The FTC welcomes comment on
any significant alternatives, consistent
with the purposes of the CAN-SPAM
Act, that would minimize the economic
impact of the proposed rule on small
entities.

Section G. Specific Issues for Comment

The Commission seeks comment on
the proposed rule as set forth in this
Notice. The Commission is particularly
interested in receiving comments on the
questions that follow. In responding to
these questions, include detailed and
factual supporting information
whenever possible.

1. Are there any technical reasons
why the Proposed Mark cannot be
included in the subject line of e-mails
that include sexually oriented
materials?

2. Are there any technical reasons
why the proposed rule will not be
effective?

3. Are there any technical ways to
make the proposed rule more effective?
4. Are there other notices or marks

that would be more effective in
achieving the objective of the statute,
including, but not limited to, “ADULT
ADVERTISEMENT” and “SEXUALLY
ORIENTED MATERIAL”’? Why?

5. Is the proposed rule adequate to
inform a recipient that an e-mail may
include content that is objectionable or
offensive due to its sexual nature?

6. Is there additional information that
a mark or notice should include to
ensure that a recipient is made aware
that an e-mail includes sexually
oriented material?

7. Will the inclusion of the Proposed
Mark aid a filtering program in blocking
or filtering e-mail messages that include
sexually oriented material?

8. Is there additional information that
a mark or notice should include to
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ensure that a filtering program can
effectively and efficiently filter such an
e-mail?

9. Does the inclusion of punctuation
(such as a colon or a dash) in the
Proposed Mark in any way affect the
ability of a filtering program to filter
such an e-mail?

10. Would the proposed rule unduly
burden either entities selling sexually
oriented material through e-mail
messages or those consumers who were
interested in purchasing sexually
oriented material offered to them
through e-mail messages? How? Is this
burden justified by offsetting benefits to
consumers?

11. How can the Commission measure
the effectiveness of the proposed rule in
protecting consumers from unwanted
sexually oriented e-mail messages?

12. Please describe what effect the
proposed rule will have on small
entities that initiate commercial e-mail
messages that include sexually oriented
material.

13. Please describe what costs will be
incurred by small entities to
“implement and comply” with the rule,
including expenditures of time and
money for: any employee training;
acquiring additional professional skills;
attorney, computer programmer, or
other professional time; and preparing
and processing relevant materials.

14. Are there ways the proposed rule
could be modified to reduce the costs or
burdens for small entities while still
being consistent with the requirements
of the CAN-SPAM Act?

15. Please identify any relevant
federal, state, or local rules that may
duplicate, overlap or conflict with the
proposed rule. In addition, please
identify any industry rules or policies
that require small entities or other
regulated entities to include clearly
identifiable marks or notices with
commercial e-mail that contains
sexually oriented material.

16. Are the definitions set forth
referencing the CAN-SPAM Act
acceptable or would commenters prefer
that the legal definitions themselves be
imported into the proposed rule from
the CAN-SPAM Act?

List of Subjects in 16 CFR Part 316

Advertising, Business and industry,
Computer technology, Consumer
protection, Labeling

Accordingly, the Commission
proposes to add a new part 316 of title
16 of the Code of Federal Regulations as
follows:

PART 316—RULES IMPLEMENTING
THE CAN-SPAM ACT OF 2003

Sec. 316.1 Requirement to place warning
labels on commercial electronic mail that
contains sexually oriented material.

Authority: Pub. L. 108-187.

§316.1 Requirement to place warning
labels on commercial electronic mail that
contains sexually oriented material.

(a) Any person who initiates, to a
protected computer, the transmission of
a commercial electronic mail message
that includes sexually oriented material
must:

(1) Include in the subject heading for
the electronic mail message the phrase
“SEXUALLY-EXPLICIT-CONTENT:” in
capital letters as the first twenty-seven
(27) characters at the beginning of the
subject line;* and

(2) Provide that the matter in the
message that is initially viewable by the
recipient, when the message is opened
by any recipient and absent any further
actions by the recipient, include only
the following information:

(i) The phrase “SEXUALLY-
EXPLICIT-CONTENT:” in a clear and
conspicuous manner; 2

(ii) Clear and conspicuous
identification that the message is an
advertisement or solicitation;

(iii) Clear and conspicuous notice of
the opportunity of a recipient to decline
to receive further commercial electronic
mail messages from the sender;

(iv) A functioning return electronic
mail address or other Internet-based
mechanism, clearly and conspicuously
displayed, that—

(A) A recipient may use to submit, in
a manner specified in the message, a
reply electronic mail message or other
form of Internet-based communication
requesting not to receive future
commercial electronic mail messages
from that sender at the electronic mail
address where the message was
received; and

(B) Remains capable of receiving such
messages or communications for no less
than 30 days after the transmission of
the original message;

(v) A valid physical postal address of
the sender; and

(vi) Any needed instructions on how
to access, or activate a mechanism to
access, the sexually oriented material,
preceded by a clear and conspicuous

1The phrase “SEXUALLY-EXPLICIT-
CONTENT” comprises 25 characters, including the
dashes between the three words. The colon (:) and
the space following the phrase are the 26th and
27th characters.

2This phrase consists of twenty-seven (27)
characters and is identical to the phrase required in
§316.1(a)(1).

statement that to avoid viewing the
sexually oriented material, a recipient
should delete the email message
without following such instructions.

(b) Prior Affirmative Consent.
Paragraph (a) of this section does not
apply to the transmission of an
electronic mail message if the recipient
has given prior affirmative consent to
receipt of the message.

(c) Definitions:

(1) The definition of the term
“affirmative consent” is the same as the
definition of that term in section 3(1) of
the CAN-SPAM Act of 2003, Public Law
108-187 (Dec. 16, 2003).

(2) The definition of the term
“commercial electronic mail message”
is the same as the definition of that term
in section 3(2) of the CAN-SPAM Act of
2003, Public Law 108-187 (Dec. 16,
2003).

(3) The definition of the term
“electronic mail address” is the same as
the definition of that term in section
3(5) of the CAN-SPAM Act of 2003,
Public Law 108-187 (Dec. 16, 2003).

(4) The definition of the term
“electronic mail message” is the same as
the definition of that term in section
3(6) of the CAN-SPAM Act of 2003,
Public Law 108-187 (Dec. 16, 2003).

(5) The definition of the term
“initiate” is the same as the definition
of that term in section 3(9) of the CAN-
SPAM Act of 2003, Public Law 108—-187
(Dec. 16, 2003).

(6) The definition of the term
“Internet” is the same as the definition
of that term in section 3(10) of the CAN-
SPAM Act of 2003, Public Law 108—-187
(Dec. 16, 2003).

(7) The definition of the term
“procure” is the same as the definition
of that term in section 3(12) of the CAN-
SPAM Act of 2003, Public Law 108-187
(Dec. 16, 2003).

(8) The definition of the term
“protected computer” is the same as the
definition of that term in section 3(13)
of the CAN-SPAM Act of 2003, Public
Law 108-187 (Dec. 16, 2003).

(9) The definition of the term
“recipient” is the same as the definition
of that term in section 3(14) of the CAN-
SPAM Act of 2003, Public Law 108—-187
(Dec. 16, 2003).

(10) The definition of the term
“routine conveyance” is the same as the
definition of that term in section 3(15)
of the CAN-SPAM Act of 2003, Public
Law 108-187 (Dec. 16, 2003).

(11) The definition of the term
“sender” is the same as the definition of
that term in section 3(16) of the CAN-
SPAM Act of 2003, Public Law 108-187
(Dec. 16, 2003).

(12) The definition of the term
“transactional or relationship messages”
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is the same as the definition of that term
in section 3(17) of the CAN-SPAM Act
of 2003, Public Law 108-187 (Dec. 16,
2003).

(13) The definition of the term
“sexually oriented material” is the same
as the definition of that term in section
5(d)(4) of the CAN-SPAM Act of 2003,
Public Law 108-187 (Dec. 16, 2003).

(d) Severability—The provisions of
this part are separate and severable from
one another. If any provision is stayed
or determined to be invalid, it is the
Commission’s intention that the
remaining provisions shall continue in
effect.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 04-1916 Filed 1-28-04; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Francisco Bay 03-026]
RIN 1625-AA00

Security Zone; San Francisco Bay,
Oakland Estuary, Alameda, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a security zone extending
approximately 150 feet into the
navigable waters of the Oakland
Estuary, Alameda, California,
surrounding the United States Coast
Guard Island Pier. This action is
necessary to provide for the security of
the military service members on board
vessels moored at the pier and the
government property associated with
these valuable national assets. This
security zone would prohibit all persons
and vessels from entering, transiting
through, or anchoring within a portion
of the Oakland Estuary surrounding the
Coast Guard Island Pier unless
authorized by the Captain of the Port
(COTP) or his designated representative.
DATES: Comments and related material

must reach the Coast Guard on or before
March 29, 2004.

ADDRESSES: You may mail comments
and related material to the Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
Coast Guard Island, Alameda, California
94501. The Waterways Management
Branch maintains the public docket for

this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the Waterways Management
Branch between 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug Ebbers, Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
(510) 437-3073.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (COTP San Francisco
Bay 03-026), indicate the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit all
comments and related material in an
unbound format, no larger than 8%z by
11 inches, suitable for copying. If you
would like to know that they reached
us, please enclose a stamped, self-
addressed postcard or envelope. We will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Waterways Management Branch at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a separate
notice in the Federal Register.

Background and Purpose

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia, and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. In addition,
the ongoing hostilities in Afghanistan
and the conflict in Iraq have made it
prudent for U.S. ports to be on a higher
state of alert because Al-Qaeda and
other organizations have declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

The threat of maritime attacks is real
as evidenced by the attack on the USS

Cole and the subsequent attack in
October 2002 against a tank vessel off
the coast of Yemen. These threats
manifest a continuing threat to U.S.
assets as described in the President’s
finding in Executive Order 13273 of
August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the U.S. is endangered by the September
11, 2001 attacks and that such
aggression continues to endanger the
international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks (67 FR 58317,
September 13, 2002), and Continuation
of the National Emergency with Respect
to Persons Who Commit, Threaten To
Commit, Or Support Terrorism (67 FR
59447, September 20, 2002). The U.S.
Maritime Administration (MARAD) in
Advisory 02—07 advised U.S. shipping
interests to maintain a heightened status
of alert against possible terrorist attacks.
MARAD more recently issued Advisory
03-05 informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attack to the transportation
community in the United States. The
ongoing foreign hostilities have made it
prudent for U.S. ports and waterways to
be on a higher state of alert because the
Al-Qaeda organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

In its effort to thwart terrorist activity,
the Coast Guard has increased safety
and security measures on U.S. ports and
waterways. As part of the Diplomatic
Security and Antiterrorism Act of 1986
(Pub. L. 99-399), Congress amended
section 7 of the Ports and Waterways
Safety Act (PWSA), 33 U.S.C. 1226, to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels or public or commercial
structures. The Coast Guard also has
authority to establish security zones
pursuant to the Act of June 15, 1917, as
amended by the Magnuson Act of
August 9, 1950 (50 U.S.C. 191 et seq.)
and implementing regulations
promulgated by the President in
subparts 6.01 and 6.04 of part 6 of title
33 of the Code of Federal Regulations.

In this particular proposed
rulemaking, to address the
aforementioned security concerns and
to take steps to prevent a terrorist attack
against these valuable national assets,
the Coast Guard is proposing to
establish a permanent security zone
around and under the United States
Coast Guard Island Pier. This security
zone would help the Coast Guard to
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prevent vessels or persons from
engaging in terrorist actions against
Coast Guard Cutters that moor at the
Coast Guard Island Pier. Due to
heightened security concerns and the
catastrophic impact a terrorist attack on
a Coast Guard Cutter would have on the
crew on board and surrounding
government property, it is prudent for
the Coast Guard to establish a security
zone for this location.

Discussion of Proposed Rule

The Coast Guard proposes to establish
a fixed security zone around and under
the Coast Guard Island Pier that
encompasses all waters of the Oakland
Estuary, extending from the surface to
the sea floor, within approximately 150
feet of the pier. The perimeter of the
security zone would commence at a
point on land approximately 150 feet
north of the northern end of the Coast
Guard Island Pier at latitude 37°46'53.6"
N and longitude 122°15'06.1" W; thence
out to the edge of the charted channel
at latitude 37°46'52.3" N and longitude
122°15'07.9" W; thence along the edge
of the charted channel to latitude
37°46'42.2" N and longitude
122°15'50.5" W; thence to a point on
land approximately 150 feet south of the
southern end of the Coast Guard Island
Pier at latitude 37°46'52.3" N and
longitude 122°15'48.8" W, thence along
the shoreline back to the beginning
point, latitude 37°46'53.6" N and
longitude 122°15'06.1" W.

This security zone is needed for
national security reasons to protect
Coast Guard Cutters, their crews, the
public, transiting vessels, and adjacent
waterfront facilities from potential
subversive acts, accidents or other
events of a similar nature. Entry into
this zone would be prohibited unless
specifically authorized by the Captain of
the Port or his designated
representative.

Vessels or persons violating this
section would be subject to the penalties
set forth in 33 U.S.C. 1232 and 50 U.S.C.
192. Pursuant to 33 U.S.C. 1232, any
violation of the security zone described
herein, is punishable by civil penalties
(not to exceed $27,500 per violation,
where each day of a continuing
violation is a separate violation),
criminal penalties (imprisonment up to
6 years and a maximum fine of
$250,000) and in rem liability against
the offending vessel. Any person who
violates this section using a dangerous
weapon or who engages in conduct that
causes bodily injury or fear of imminent
bodily injury to any officer authorized
to enforce this regulation, also faces
imprisonment up to 12 years. Vessels or
persons violating this section are also

subject to the penalties set forth in 50
U.S.C. 192: Seizure and forfeiture of the
vessel to the United States, a maximum
criminal fine of $10,000, and
imprisonment up to 10 years.

The Captain of the Port would enforce
this zone and may enlist the aid and
cooperation of any Federal, State,
county, municipal and private agency to
assist in the enforcement of the
regulation. This regulation is proposed
under the authority of 33 U.S.C. 1226 in
addition to the authority contained in
50 U.S.C. 191 and 33 U.S.C. 1231.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed rule restricts access to the
waters encompassed by the security
zone, the effect of this proposed rule
would not be significant because: (i) The
zone would encompass only a small
portion of the waterway; (ii) the zone
does not encroach into the charted
channel; (iii) vessels would be able to
pass safely around the zone; and (iv)
vessels may be allowed to enter this
zone on a case-by-case basis with
permission of the Captain of the Port, or
his designated representative.

The size of the proposed zone is the
minimum necessary to provide adequate
protection for Coast Guard Cutters, their
crews, other vessels operating in the
vicinity, adjoining areas and the public.
The entities most likely to be affected
are tug and barge companies transiting
the Oakland Estuary and pleasure craft
engaged in recreational activities and
sightseeing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. We expect this proposed rule
may affect owners and operators of
private and commercial vessels, some of
which may be small entities, transiting
the Oakland Estuary. The proposed
security zone would not have a
significant economic impact on a
substantial number of small entities for
several reasons: The zone does not
extend into the charted channel, vessel
traffic can pass safely around the area,
and vessels engaged in recreational
activities, sightseeing and commercial
fishing have ample space outside of the
security zone to engage in these
activities. Small entities and the
maritime public would be advised of
this security zone via public notice to
mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Doug Ebbers, Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office, San Francisco
Bay, (510) 437-3073.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
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have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this proposed rule
elsewhere in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because we are
establishing a security zone.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination” (CED) will be
available in the docket where indicated
under ADDRESSES. Comments on this
section will be considered before we
make the final decision on whether the
rule should be categorically excluded
from further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add §165.1190 to read as follows:

§165.1190 Security Zone; San Francisco
Bay, Oakland Estuary, Alameda, CA.

(a) Location. The following area is a
security zone: All navigable waters of
the Oakland Estuary, California, from
the surface to the sea floor, 150 feet into
the Oakland Estuary surrounding the
Coast Guard Island Pier. The perimeter
of the security zone would commence at
a point on land approximately 150 feet
north of the northern end of the Coast
Guard Island Pier at latitude 37°46'53.6"
N and longitude 122°15'06.1" W; thence

out to the edge of the charted channel
at latitude 37°46'52.3" N and longitude
122°15'07.9" W; thence along the edge
of the charted channel to latitude
37°46'42.2" N and longitude
122°15'50.5" W; thence to a point on
land approximately 150 feet south of the
southern end of the Coast Guard Island
Pier at latitude 37°46'52.3" N and
longitude 122°15'48.8" W, thence along
the shoreline back to the beginning
point, latitude 37°46'53.6" N and
longitude 122°15'06.1" W.

(b) Regulations. (1) Under § 165.33,
entry into or remaining in this zone is
prohibited unless authorized by the
Coast Guard Captain of the Port, San
Francisco Bay, or his designated
representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
415-399-3547 or on VHF-FM channel
16 (156.8 MHz) to seek permission to
transit the area. If permission is granted,
all persons and vessels must comply
with the instructions of the Captain of
the Port or his or her designated
representative.

(c) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the security zone by
local law enforcement as necessary.

Dated: January 7, 2004.
Gerald M. Swanson,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay, California.

[FR Doc. 04-1858 Filed 1-28-04; 8:45 am]
BILLING CODE 4910-15-P

PATENT AND TRADEMARK OFFICE

37 CFR Part 11
[Docket No.: 2002—C-005]
RIN 0651-AB55

Changes to Representation of Others
Before the United States Patent and
Trademark Office

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of extension of comment
period.

SUMMARY: The United States Patent and
Trademark Office (Office or USPTO) is
extending the public comment period
on proposed rules, USPTO Rules of
Professional Conduct, published in the
Federal Register on December 12, 2003
(68 FR 69442). This will allow
additional time following publication
on December 12, 2003, for public
comments, including whether the Rules
of Professional Conduct should include
the revisions to the Model Rules as
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amended by the American Bar
Association at the end of its February
2002 Midyear Meeting, also known as
the Ethics 2000 revisions.

DATES: You must submit your comments
by Monday, April 12, 2004. The Office
may not necessarily consider or include
in the Administrative Record for the
proposed rule comments that the Office
receives after the close of this extended
comment period or comments delivered
to an address other than those listed
below.

ADDRESSES: Comments should be sent
by electronic mail over the Internet
addressed to:
ethicsrules.comments@uspto.gov.
Comments may also be submitted by
mail addressed to: Mail Stop OED—
Ethics Rules, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, Virginia 22313-1450 or by
facsimile to (703) 306—4134, marked to
the attention of Harry I. Moatz.
Although comments may be submitted
by mail or facsimile, the Office prefers
to receive comments via the Internet. If
comments are submitted by mail, the
Office would prefer that the comments
be submitted on a DOS formatted 3%2-
inch disk accompanied by a paper copy.
The comments will be available for
public inspection at the Office of
Enrollment and Discipline, located in
Room 1103, Crystal Plaza 6, 2221 South
Clark Street, Arlington, Virginia, and
will be available through anonymous
file transfer protocol (ftp) via the
Internet (address: http://
www.uspto.gov). Since comments will
be made available for public inspection,
information that is not desired to be
made public should not be included in
the comments.

FOR FURTHER INFORMATION CONTACT:
Harry I. Moatz ((703) 305—9145),
Director of Enrollment and Discipline
(OED Director), directly by phone, or by
facsimile to (703) 305—4136, marked to
the attention of Mr. Moatz, or by mail
addressed to: Mail Stop OED—Ethics
Rules, U.S. Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450.

SUPPLEMENTARY INFORMATION: The
USPTO published the proposed rules on
December 12, 2003 (68 FR 69442) and
provided a 60-day comment period that
will end on February 10, 2004. We are
extending the comment period on
proposed rules 11.100 through 11.900 in
subpart D until April 12, 2004, to allow
the public additional time to provide us
with their comments.

The Office seeks comments regarding
proposed rules 11.100 through 11.900 in
subpart D, in part, because the proposed
rules do not contemplate inclusion of

the Ethics 2000 revisions to the Model
Rules of Professional Conduct. The
Ethics 2000 revisions have not been
widely adopted by state bars. Proposed
rules 11.100 through 11.900, in large
part, are based on the widely adopted
Model Rules of Professional Conduct.
The extended comment period provides
the public an opportunity to address
proposed rules 11.100 through 11.900,
and whether the Ethics 2000 revisions
should be included in the rules adopted
by the Office.

Dated: January 22, 2004.
Jon W. Dudas,

Acting Under Secretary of Commerce for
Intellectual Property and Acting Director of
the United States Patent and Trademark
Office.

[FR Doc. 04-1888 Filed 1-28-04; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SC-50-200405 (b); FRL—7614—6]
Approval and Promulgation of
Implementation Plan: Revisions to

South Carolina State Implementation
Plan: Transportation Conformity Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revision submitted by the State of South
Carolina on November 19, 2003, for the
purpose of establishing specific
consultation procedures for the
implementation of transportation
conformity requirements. This SIP
revision also incorporates the State’s
adoption of the Federal transportation
conformity regulations verbatim. EPA is
not taking action on portions of the
transportation conformity regulations
affected by Environmental Defense Fund
v. EPA, 167 F.3d 641 (D.C. Cir. 1999),
including sections 102(c)(1), 118(e)(1),
120(a)(2), 121(a)(1), and 124(b). In the
final rules section of this Federal
Register, the EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no significant, material, and
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be

withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before March 1, 2004.

ADDRESSES: Comments may be
submitted by mail to: Matt Laurita, Air
Quality Modeling and Transportation
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in the
direct final rule, SUPPLEMENTARY
INFORMATION section (sections IV.B.1.
through 3.), which is published in the
rules section of this Federal Register.
FOR FURTHER INFORMATION CONTACT: Matt
Laurita, Air Quality Modeling and
Transportation Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—9044.
Mr. Laurita can also be reached via
electronic mail at
laurita.matthew@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

rules section of this Federal Register.
Dated: January 5, 2004.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

[FR Doc. 04-1819 Filed 1-28-04; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7612-7]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent of partial
deletion of the Hubbell/Tamarack City
parcel of the Torch Lake Superfund Site
from the National Priorities List.

SUMMARY: The Environmental Protection
Agency, (EPA) Region V is issuing a
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notice of partial deletion of the Hubbell/
Tamarack City parcel of Operable Unit
(OUI) of the Torch Lake Superfund Site
(Site) located in Houghton County,
Michigan, from the National Priorities
List (NPL) and requests public
comments on this notice of intent to
delete. The Hubbell/Tamarack City
parcel of OUI includes, tailing and slag
piles associated with the Torch Lake
Superfund Site. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
found at appendix B of 40 CFR part 300
which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of Michigan, through the
Michigan Department of Environmental
Quality (MDEQ), have determined that
all appropriate response actions under
CERCLA have been completed.
However, this partial deletion does not
preclude future actions under
Superfund. In the “Rules and
Regulations” section of today’s Federal
Register, we are publishing a direct final
notice of partial deletion of the Hubbell/
Tamarack City parcel of the Torch Lake
Superfund Site without prior notice of
intent to delete because we view this as
a non-controversial revision and
anticipate no adverse comment. We
have explained our reasons for this
deletion in the preamble to the direct
final notice of deletion. If we receive no
adverse comment(s) on the direct final
notice of deletion, we will not take
further action. If we receive timely
adverse comment(s), we will withdraw
the direct final notice of deletion and it
will not take effect. We will, as
appropriate, address all public
comments in a subsequent final deletion
notice based on adverse comments
received on this notice of intent to
delete. We will not institute a second
comment period on this notice of intent
to delete. Any parties interested in
commenting must do so at this time. For
additional information, see the direct
final notice of deletion which is located
in the Rules section of this Federal
Register.

DATES: Comments concerning this Site
must be received by March 1, 2004.
ADDRESSES: Written comments should
be addressed to: Dave Novak,
Community Involvement Coordinator,
U.S. EPA (P-19J), 77 W. Jackson,
Chicago, IL 60604, 312—886—7478 or 1—
800-621-8431.

FOR FURTHER INFORMATION CONTACT:
Brenda Jones, Remedial Project Manager
at (312) 886-7188, or Gladys Beard,
State NPL Deletion Process Manager at

(312) 886—7253 or 1-800-621—8431,
Superfund Division, U.S. EPA (SR-6]),
77 W. Jackson, IL 60604.
SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final Notice of Deletion which is
located in the Rules section of this
Federal Register.

Information Repositories: Repositories
have been established to provide
detailed information concerning this
decision at the following address: EPA
Region V Record Center, 77 W. Jackson,
Chicago, IL 60604, (312) 353-5821,
Monday through Friday 8 a.m. to 4 p.m.;
Lake Linden/Hubbell Public Library,
601 Calumet St., Lake Linden, MI
49945, (906) 296—0698, Monday through
Friday 8 a.m. to 4 p.m., Tuesday and
Thursday 6 p.m to 8 p.m.; Portage Lake
District Library, 105 Huron, Houghton,
MI 49931 (906) 482—4570, Monday,
Tuesday and Thursday 10 a.m. to 9
p-m., Wednesday and Friday 10 a.m. to
5 p.m. and Saturday 12 p.m. to 5 p.m.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: January 14, 2004.

William E. Muno,

Acting Regional Administrator, Region V.
[FR Doc. 04—1544 Filed 1-28-04; 8:45 am)|]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Part 515
[Docket No. 04-02]

Optional Rider for Proof of Additional
NVOCC Financial Responsibility

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Maritime
Commission proposes to amend its
regulations governing proof of financial
responsibility for ocean transportation
intermediaries. The Commission
proposes to allow an optional rider for
additional coverage to be filed with a
licensed non-vessel-operating common
carrier’s proof of financial responsibility
for such carriers serving the U.S.
oceanborne trade with the People’s
Republic of China.

DATES: Comments must be received no
later than February 20, 2004. Requests
for meetings to make oral presentations
to individual Commissioners must be
received, and the meetings completed,
by this date as well. Submit an original
and 15 copies of comments (paper), or
e-mail comments as an attachment in
WordPerfect 8, Microsoft Word 2000, or
earlier versions of these applications.
ADDRESSES: Address all comments
concerning this proposed rule to: Bryant
L. VanBrakle, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, NW., Room 1046,
Washington, DC 20573-0001, (202) 523—
5725, E-mail: secretary@fmc.gov.
FOR FURTHER INFORMATION CONTACT:
Amy W. Larson, General Counsel,
Federal Maritime Commission, 800
North Capitol Street, NW., Room 1018,
Washington, DC 20573-0001, (202) 523—
5740, E-mail: GeneralCounsel@fmc.gov.
Sandra A. Kusumoto, Director, Bureau
of Consumer Complaints and Licensing,
Federal Maritime Commission, 800
North Capitol Street, NW., Room 970,
Washington, DC 20573-0001, (202) 523—
5787, E-mail: otibonds@fmc.gov.
SUPPLEMENTARY INFORMATION: On
January 22, 2004, the Federal Maritime
Commission (“FMC” or “Commission”’)
granted in part and denied in part a
petition for rulemaking (‘Petition”)
from the National Customs Brokers and
Forwarders Association of America, Inc.
(“NGBFAA”). Petition No. P10-03,
Petition of the National Customs
Brokers and Forwarders Association of
America, Inc. for Rulemaking. NCBFAA,
a trade association representing licensed
ocean transportation intermediaries
(“OTIs”) in the U.S., whose members it
claims are linked to 90% of the U.S.
oceanborne cargo, petitioned the
Commission to change its rules to
effectuate concessions made by the
People’s Republic of China (“PRC” or
“China”) in a recently concluded U.S.-
China Agreement on Maritime
Transport (““Agreement”’). The
Agreement’s associated Memorandum of
Consultations provides that the Chinese
government will not require U.S.
NVOCCs to make a cash deposit in a
Chinese bank, as long as the NVOCC: (1)
Is a legal person registered by U.S.
authorities; (2) obtains an FMC license
as an NVOCC; and (3) provides evidence
of financial responsibility in the total
amount of RMB 800,000 or U.S.
$96,000. Therefore, it appears that an
FMC-licensed NVOCGC that voluntarily
provides an additional surety bond in
the amount of $21,000, which by its
conditions is responsive to potential
claims of the Chinese Ministry of
Communications (“MOC”) (as well as
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other Chinese agencies) for violations of
the RIMT, would be able to register in
the PRC without paying the cash deposit
otherwise required by Chinese law and
regulation. However, because current
FMC regulations do not provide any
mechanism for NVOCCs to file proof of
such additional financial responsibility
with the FMC, the Commission
proposes to amend its regulations in
order to permit licensed NVOCCs to file
such additional proof in the form of
optional riders to the required NVOCC
bond.

The rule the Commission proposes
differs from that requested by NCBFAA
in its Petition as described in the
Commission’s order granting the
Petition in part and denying it in part.
The rule changes proposed herein
reflect the grant of that Petition in most
substantive respects. However, while
NCBFAA'’s Petition requests a rule that
would “provide that the bond would
* * * be available for the payment of
fines or reparation awards,” the
language proposed by NCBFAA does
not include “reparation awards”
imposed by the Chinese Ministry of
Communications (“MOC”). NCBFAA
Petition at 2. Thus, NCBFAA'’s request
is internally inconsistent. Therefore we
are proposing a rule which would relate
only to “fines and penalties” imposed
by MOC, as provided in NCBFAA’s
proposed language for the optional rider
form. Comments on the proposed
coverage of the optional rider are
invited.

As requested by NCBFAA, the
Commission proposes to amend its rules
to add a new subsection to provide for
the optional rider at § 515.25. As
suggested by NCBFAA, the Commission
proposes to provide for group security
bonds by the addition of § 515.25(c),
changes to § 515.21(b), and the addition
of Appendix F. Finally, the Commission
declines to propose changes requested
by NCBFAA which would have the
effect of creating a procedure by which
the Commission would administer the
payment of claims against these
optional riders. NCBFAA Petition at 5.
The Commission declines to propose
such changes because it would be
inappropriate for the Commission to be
involved in the collection of claims
arising from decisions of the MOC,
whether involving reparations, fines or
penalties. The issuers of such bonds
may wish to propose language to be
included in the optional rider itself that
would relate to procedures by which
claims may be exercised against the
optional rider, such as whether the
English language must be used for all
claims, whether the surety will not pay
any claim earlier than 30 days after it

has been notified of the claim, or what
documentation the surety will require
before paying a claim. The Commission
invites comments on this issue.

Pursuant to Rule 53(a) of the
Commission’s Rules of Practice and
Procedure, 46 CFR 502.53(a), in notice-
and-comment rulemakings the
Commission may permit interested
persons to make oral presentations in
addition to filing written comments.
The Commission has determined to
permit interested persons to make such
presentations to individual
Commissioners in this proceeding, at
the discretion of each Commissioner.

Interested persons may request one-
on-one meetings at which they may
make presentations describing their
views on the proposed rule. Any
meeting or meetings shall be completed
before the close of the comment period.
The summary or transcript of oral
presentations will be included in the
record and must be submitted to the
Secretary of the Commission within 5
days of the meeting. Interested persons
wishing to make an oral presentation
should contact the Office of the
Secretary to secure contact names and
numbers for individual Commissioners.

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., the
Chairman of the Federal Maritime
Commission certifies that this rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. The
Commission recognizes that the
majority of businesses that would be
affected by this rule qualify as small
entities under the guidelines of the
Small Business Administration. The
rule, however, would establish an
optional provision for U.S. licensed
NVOCCs, which may be used at their
discretion. The rule would pose no
economic detriment to small business
entities. Rather, it would provide a cost
effective alternative, than would
otherwise be available, to assist licensed
NVOCCs with their business endeavors
in the PRC. As such, the rule would
help to promote U.S. business interests
in the PRC and facilitate U.S. foreign
commerce.

This regulatory action is not a “major
rule” under 5 U.S.C. 804(2).

The collection of information
requirements contained in this rule have
been submitted to the Office of
Management and Budget for review
under section 3504 (h) of the Paperwork
Reduction Act of 1980, as amended.
Public reporting burden for this
collection of information is estimated to
be 1 hour per response, including time
for reviewing instructions, searching
existing data sources, gathering and

maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding the burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to Austin L.
Schmitt, Deputy Executive Director,
Federal Maritime Commission, 800
North Capitol Street, NW., Washington,
DC 20573; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for the Federal
Maritime Commission, Washington, DC
20503.

List of Subjects for 46 CFR Part 515

Common carriers, Exports, Non-
vessel-operating common carriers,
Ocean transportation intermediaries,
Financial responsibility requirements,
Reports and recordkeeping
requirements, Surety bonds.

Accordingly, the Federal Maritime
Commission proposes to amend 46 CFR
part 515 subpart C as follows:

Subpart C—Financial Responsibility
Requirements; Claims Against Ocean
Transportation Intermediaries

1. The authority citation for part 515
continues to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710, 1712,
1714, 1716, and 1718; Pub. L. 105-383, 112
Stat. 3411; 21 U.S.C. 862.

2. Revise 46 CFR 515.21(b) to add a
new sentence at the end as follows:

§515.21 Financial responsibility
requirements.
* * * * *

(b) * * * A group or association of
ocean transportation intermediaries may
also file an optional additional bond as
provided for by § 515.25(c).

3. Amend 46 CFR 515.23 to add
paragraph (d) to read as follows:

§515.23 Claims against an ocean
transportation intermediary.
* * * * *

(d) The Federal Maritime Commaission
shall not serve as depository or
distributor to third parties of optional
bond riders as described in § 515.25(c),
Appendix E to Subpart C of this Part
[Optional Rider to Form FMC—48] or
Appendix F to Subpart C of this Part
[Optional Rider to Form FMC-69].
Administration of claims against such
optional bond riders will be pursuant to
the terms of the optional bond rider
itself.

4. Revise 46 CFR 515.25 to add
paragraph (c) to read as follows:



Federal Register/Vol. 69, No. 19/Thursday, January 29, 2004 /Proposed Rules

4273

§515.25 Filing of proof of financial
responsibility.
* * * * *

(c) Optional bond rider. Any person
operating as an NVOCC in the United
States as defined by § 515.2(0)(2), in
addition to the bond required by
§515.21(a)(2), may file with the
Commission proof of additional
financial responsibility in the form of a
rider as provided for in Appendix E or
Appendix F of this Part.

5. Add Appendix E to read as follows:

Appendix E to Subpart C of Part 515—
Optional Rider for Additional NVOCC
Financial Responsibility (Optional Rider to
Form FMC-48) [Form 48A]

Form FMC—-48A
RIDER

The undersigned [ ], as
Principal and [ ], as Surety do
hereby agree that the existing Bond No.

[ ] to the United States of America and
filed with the Federal Maritime Commission
pursuant to Section 19 of the Shipping Act
of 1984 is modified as follows:

1. The following condition is added to this
Bond:

An additional condition of this Bond is
that $[ ] shall be available to pay any
fines and penalties imposed by the Ministry
of Communications of the People’s Republic
of China or its authorized competent
communications department of the people’s
government of the province, autonomous
region or municipality directly under the
Central Government or the State
Administration of Industry and Commerce
pursuant to the Regulations of the People’s
Republic of China on International Maritime
Transportation and the Implementing Rules
of the Regulations of the PRC on
International Maritime Transportation
promulgated by MOC Decree No. 1, January
20, 2003. Such amount is separate and
distinct from the bond amount set forth in
the first paragraph of this Bond. Payment
under this Rider shall not reduce the bond
amount in the first paragraph of this Bond.

2. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in
section 1 of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section 1 regardless
of the number of claims.

3. This Rider is effective the [ | day
of [ 1, 200[ ], and shall continue
in effect until discharged, terminated as
herein provided, or upon termination of the
Bond in accordance with the sixth paragraph
of the Bond. The Principal or the Surety may
at any time terminate this Rider by written
notice to the Federal Maritime Commission
at its office in Washington, DC. The Surety
also shall send notice to the Ministry of
Communications of the People’s Republic of
China via telecopier or e-mail. Evidence of
transmission of the notice to the Ministry of
Communications shall constitute proof of
notice. Such termination shall become

effective thirty (30) days after receipt of said
notice by the Commission, or transmission of
the notice to the Ministry of
Communications, whichever occurs later.
The Surety shall not be liable for fines or
penalties imposed on the Principal after the
expiration of the 30-day period but such
termination shall not affect the liability of the
Principal and Surety for any fine or penalty
imposed prior to the date when said
termination becomes effective.

4. Bond No. [ ] remains in full force
and effect according to its terms except as
modified above.

In witness whereof we have hereunto set
our hands and seals on this [ ] day of
[ 1,200[_],

[Principal]

By:

[Surety]

By:

Privacy Act and Paperwork Reduction Act
Notice.

The collection of this information is
authorized generally by Section 19 of the
Shipping Act of 1984, 46 U.S.C. app. §1718.

This is an optional form. Submission is
completely voluntary. Failure to submit this
form will in no way impact the Federal
Maritime Commission’s assessment of your
firm’s financial responsibility.

You are not required to provide the
information requested on a form that is
subject to the Paperwork Reduction Act
unless the form displays a valid OMB control
number. Copies of this form will be
maintained until the corresponding license
has been revoked.

The time needed to complete and file this
form will vary depending on individual
circumstances. The estimated average time is:
Recordkeeping, 20 minutes; Learning about
the form, 20 minutes; Preparing and sending
the form to the FMC, 20 minutes.

If you have comments concerning the
accuracy of these time estimates or
suggestions for making this form simpler, we
would be happy to hear from you. You can
write to the Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW,
Washington, DC 20573-0001 or e-mail:
secretary@fmec.gov.

6. Add Appendix F to read as follows:

Appendix F to Subpart C of Part 515—
Optional Rider for Additional NVOCC
Financial Responsibility for Group
Bonds [Optional Rider to Form FMC-
69] [Form 69A]

Form FMC—-69A
RIDER

The undersigned [ ], as
Principal and [ |, as Surety do
hereby agree that the existing Bond No.

[ ] to the United States of America and
filed with the Federal Maritime Commission
pursuant to Section 19 of the Shipping Act
of 1984 is modified as follows:

1. The following condition is added to this
Bond:

An additional condition of this Bond is
that $[ ] shall be available to any
NVOCC enumerated in Appendix A to pay

any fines and penalties imposed by the
Ministry of Communications of the People’s
Republic of China or its authorized
competent communications department of
the people’s government of the province,
autonomous region or municipality directly
under the Central Government or the State
Administration of Industry and Commerce
pursuant to the Regulations of the People’s
Republic of China on International Maritime
Transportation and the Implementing Rules
of the Regulations of the PRC on
International Maritime Transportation
promulgated by MOC Decree No. 1, January
20, 2003. Such amount is separate and
distinct from the bond amount set forth in
the first paragraph of this Bond. Payment
under this Rider shall not reduce the bond
amount in the first paragraph of this Bond.
The Surety shall indicate the amount
available to pay such fines and penalties on
the Appendix A listing for each NVOCC
wishing to exercise this option.

2. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in
section 1 of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section 1 regardless
of the number of claims.

3. This Rider is effective the [ _lday
of [ 1, 200[ ], and shall continue
in effect until discharged, terminated as
herein provided, or upon termination of the
Bond in accordance with the sixth paragraph
of the Bond. The Principal or the Surety may
at any time terminate this Rider by written
notice to the Federal Maritime Commission
at its office in Washington, DC. The Surety
also shall send notice to the Ministry of
Communications of the People’s Republic of
China via telecopier or email. Evidence of
transmission of the notice to the Ministry of
Communications shall constitute proof of
notice. Such termination shall become
effective thirty (30) days after receipt of said
notice by the Commission, or transmission of
the notice to the Ministry of
Communications, whichever occurs later.
The Surety shall not be liable for fines or
penalties imposed on the Principal after the
expiration of the 30-day period but such
termination shall not affect the liability of the
Principal and Surety for any fine or penalty
imposed prior to the date when said
termination becomes effective.

4.Bond No. [ ] remains in full force
and effect according to its terms except as
modified above.

In witness whereof we have hereunto set
our hands and seals on this [ ] day of
[ 1, 2000 1,

[Principal]

By:

[Surety]

By:

Privacy Act and Paperwork Reduction Act
Notice.

The collection of this information is
authorized generally by Section 19 of the
Shipping Act of 1984, 46 U.S.C. app. §1718.

This is an optional form. Submission is
completely voluntary. Failure to submit this
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form will in no way impact the Federal
Maritime Commission’s assessment of your
firm’s financial responsibility.

You are not required to provide the
information requested on a form that is
subject to the Paperwork Reduction Act
unless the form displays a valid OMB control
number. Copies of this form will be
maintained until the corresponding license
has been revoked.

The time needed to complete and file this
form will vary depending on individual
circumstances. The estimated average time is:
Recordkeeping, 20 minutes; Learning about
the form, 20 minutes; Preparing and sending
the form to the FMC, 20 minutes.

If you have comments concerning the
accuracy of these time estimates or
suggestions for making this form simpler, we
would be happy to hear from you. You can
write to the Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573-0001 or e-mail:
secretary@fmc.gov.

By the Commission.
Bryant L. VanBrakle,
Secretary.
[FR Doc. 04—1808 Filed 1-28—04; 8:45 am]
BILLING CODE 6730-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al74

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for Arabis perstellata (Braun’s
Rock-cress)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; revisions to
proposed critical habitat, reopening of
comment period, and notice of
availability of revised draft economic
analysis.

SUMMARY: We, the Fish and Wildlife
Service, give notice of a proposed
extension of Units 18 (Scales Mountain),
19 (Sophie Hill), and 20 (Indian
Mountain) and the addition of two new
units in Rutherford and Wilson
Counties, Tennessee (Unit 21-
Grandfather Knob and Unit 22-
Versailles Knob) to the proposed critical
habitat for Arabis perstellata (Braun’s
rock-cress). We are reopening the
comment period on the proposal to
designate critical habitat for this plant
species to allow all interested parties to
comment on the proposed rule,
including the new information
regarding Units 18, 19, and 20, the two
new proposed units in Tennessee (Units
21 and 22). We also announce the

availability of a revised draft economic
analysis of the proposed designation.
DATES: The comment period is hereby
reopened until March 1, 2004.
Comments should be received from all
interested parties by the closing date.
Any comments that we receive after the
closing date may not be considered in
the final decision on this proposal.
ADDRESSES: Written comments and
materials may be submitted to us by any
one of the following methods:

1. You may submit written comments
and information to the Field Supervisor,
U.S. Fish and Wildlife Service, 446 Neal
Street, Cookeville, TN 38501.

2. You may hand-deliver written
comments and information to our
Tennessee Field Office, at the above
address, or fax your comments to (931)
528-7075.

3. You may send comments by
electronic mail (e-mail) to:
timothy_merritt@fws.gov. For directions
on how to submit electronic filing of
comments, see the ‘“Public Comments
Solicited” section.

Comments and materials received, as
well as supporting documentation used
in preparation of this proposed rule,
will be available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Timothy Merritt, at the above address,
telephone (931) 528-6481, extension
211; facsimile (931) 528-7075.
SUPPLEMENTARY INFORMATION:

Public Comments Solicited

We solicit comments on: (a) the
original proposed critical habitat
designation (June 3, 2003, 68 FR 33058);
(b) the new information regarding the
expanded, proposed critical habitat for
three units in Tennessee and the
addition of two new proposed critical
habitat units in Tennessee which we
present in this proposed rule document;
and (c) the revised draft economic
analysis. We are particularly interested
in comments concerning:

(1) The reasons why any habitat
should or should not be determined to
be critical habitat as provided by section
4 of the Act, including whether the
benefits of designation will outweigh
any threats to the species resulting from
designation;

(2) Specific information on the
amount and distribution of Arabis
perstellata and its habitat, and which
habitat is essential to the conservation
of this species and why;

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat;

(4) Any foreseeable economic or other
impacts resulting from the proposed
designation of critical habitat, in
particular, any impacts on small entities
or families; and

(5) Whether our approach to critical
habitat designation could be improved
or modified in any way to provide for
greater public participation and
understanding, or to assist us in
accommodating public concern and
comments.

All previous comments and
information submitted during the initial
comment period need not be
resubmitted. Refer to the ADDRESSES
section for information on how to
submit written comments and
information. Our final determination on
the proposed critical habitat will take
into consideration all comments and
any additional information received.

Please submit electronic comments in
an ASCII file format and avoid the use
of special characters and encryption.
Please also include “Attn: RIN 1018-
Al74” and your name and return
address in your e-mail message. If you
do not receive a confirmation from the
system that we have received your e-
mail message, please contact us directly
at our Tennessee Field Office (see
ADDRESSES section and FOR FURTHER
INFORMATION CONTACT).

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish for us to withhold your
name and/or address, you must state
this prominently at the beginning of
your comments. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

The revised draft economic analysis is
available on the Internet at http://
cookeville.fws.gov. You may request
copies by writing to the Field
Supervisor, U.S. Fish and Wildlife
Service, 446 Neal Street, Cookeville, TN
38501, or by calling Timothy Merritt,
Tennessee Field Office, at telephone
931/528-6481, extension 211.

Background

Arabis perstellata (Braun’s rock-cress)
was listed as an endangered species
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under the Endangered Species Act of
1973, as amended (Act) on January 3,
1995 (60 FR 56). On June 3, 2003, we
published a proposed critical habitat
designation for Arabis perstellata in the
Federal Register (68 FR 33058). The
proposed designation included 20
critical habitat units in Kentucky and
Tennessee—14 units in Franklin
County, Kentucky; 3 in Owen County,
Kentucky; and 3 in Rutherford County,
Tennessee. Our descriptions of the
proposed Critical Habitat Units 1
through 17 in the June 3, 2003,
proposal, and our intentions to propose
these areas, as described in the June 3,
2003, document, remain unchanged.

In the proposed rule, we mentioned
that we had received new information
from the Tennessee Department of the
Environment and Conservation (TDEC)
(D. Lincicome, pers. comm. 2003)
regarding the extension of the range of
one of the known populations of Arabis
perstellata and existence of one new
population. Additional occurrences of
the known population were found on
Townsel Hill, west of the City of
Murfreesboro between Newman and
Coleman Hill Roads in Rutherford
County, Tennessee. This site is adjacent
to the proposed Sophie Hill critical
habitat site (Unit 19) and belongs to the
same private landowner. The other
population is located on Grandfather
Knob (Unit 21) between Cainsville and
Spain Hill Roads in Wilson County,
Tennessee. These occurrences of Arabis
perstellata were located following the
drafting of the proposed critical habitat
rule. Because of time constraints due to
a court-ordered deadline as well as
budgetary constraints, we were unable
to formally and adequately analyze the
sites containing additional occurrences
and a new population to determine if
they were essential to the conservation
of the species and warranted inclusion
into critical habitat. We have since
conducted an analysis of Arabis
perstellata and its habitat on these two
sites and have determined these areas to
be essential to the conservation of
Arabis perstellata (see discussion
below). Therefore, we now propose
them for inclusion in this proposed
rulemaking.

During the open comment period
(June 3, 2003, to August 4, 2003), we
received additional information from
TDEC regarding extended ranges of two
other known populations (Units 18 and
20) and the discovery of a new
population at Versailles Knob in
Rutherford County, Tennessee. We have
also analyzed this new information and
determined that the extension of the
populations at Units 18 and 20 and the
new population at Versailles Knob (Unit

22) are essential to the conservation of
Arabis perstellata (see discussion
below). Consequently, we are reopening
the comment period to allow for public
comment on our proposal to revise the
published proposed critical habitat
designation for Units 18, 19, and 20 and
to propose Units 21 and 22, as set forth
in our Proposed Regulation
Promulgation.

The revised proposed designation for
Arabis perstellata now encompasses a
total of approximately 648 hectares (ha)
(1,600 acres (ac)) of upland habitat,
approximately 328 ha (810 ac) in
Kentucky and approximately 320 ha
(790 ac) in Tennessee. This is an
increase in the amount of land proposed
as critical habitat for Arabis perstellata
in Tennessee from the 80 ha (198 ac)
originally proposed. The proposed
designation and associated materials
can be viewed at http://
cookeville.fws.gov.

Evaluation of Documented New
Populations of Arabis perstellata

When we originally proposed critical
habitat for Arabis perstellata for 20
units in Kentucky and Tennessee, we
used several factors in the selection of
these units (June 3, 2003, 68 FR 33058).
We assessed the objectives and criteria
as discussed in the July 1997 final
recovery plan for Arabis perstellata,
which emphasize the protection of
populations throughout a significant
portion of the species’ range in
Kentucky and Tennessee. Based on the
objectives and criteria in the recovery
plan, Arabis perstellata will be
considered for delisting when 20
geographically distinct, self-sustaining
populations, consisting of 50 or more
plants each, are protected in Kentucky
and Tennessee, and it has been
demonstrated that the populations are
stable or increasing after 5 years of
monitoring following reclassification to
threatened status. Because of the
proximity of occurrences of Arabis
perstellata, protected populations must
be distributed throughout the range in
order to decrease the probability of a
catastrophic event impacting all the
protected populations. Consequently, in
our proposal of June 3, 2003, we
proposed 17 of the 37 sites containing
known populations of Arabis perstellata
in Kentucky as critical habitat. In
Tennessee, we proposed three of the
four known sites containing Arabis
perstellata as critical habitat.

A survey for new populations of
Arabis perstellata unrelated to this
proposed critical habitat rule was
conducted in the spring and early
summer of 2003 by Tennessee Division
of Natural Heritage personnel. During

this survey effort, the distribution of
Arabis perstellata was found to be more
widespread at the three extant
populations (Units 18, 19, and 20) and
two new populations were documented
(Grandfather Mountain and Versailles
Knob). The expansion of the population
of Arabis perstellata within Unit 19 and
the newly documented population of
the species on Grandfather Mountain
were discussed in our June 2003
proposed critical habitat rule. However,
the discovery of additional occurrences
of Arabis perstellata that resulted in the
proposed expansions of Units 18 and 20
and the newly documented population
on Versailles Knob did not occur until
the end of the comment period for the
June 2003 proposed rule. The discovery
of these occurrences and additional new
populations of Arabis perstellata is
significant because it has nearly
doubled the size of the known
distribution of the species in Tennessee.
Based on this new information gathered
during the 2003 survey efforts by TDEC,
we are revising and enlarging the extent
of critical habitat proposed on June 3,
2003 (68 FR 33058) for Units 18, 19, and
20, to include the new occurrences of
Arabis perstellata and its essential
habitat.

Further, in our June 2003, proposed
rule, we indicated that we were aware
of 4 occurrences of Arabis perstellata in
Tennessee, of which, we proposed 3 as
critical habitat. As a result of the new
information from the TDEC surveys, we
have learned that the site in Davidson
County, Tennessee, which was not
proposed as critical habitat, actually
contains a different plant species. The
species at this site has been identified
as Arabis shortii (Short’s rockcress).

We are also revising 68 FR 33058 to
add a proposal to designate as critical
habitat the sites where the newly
documented populations of Arabis
perstellata were found on Grandfather
Mountain (Unit 21) in Wilson County,
Tennessee, and also that on Versailles
Knob (Unit 22) in Rutherford County,
Tennessee. Both areas contain one or
more of the primary constituent
elements for Arabis perstellata. In
addition, the two newly discovered
populations increase the present
distribution of the plant throughout its
southern range. Previously, only three
populations of Arabis perstellata were
known to occur in Tennessee. The
discovery of these two new populations,
with well over 100 plants each,
increases the number of populations in
Tennessee from 3 to 5. Because of the
limited known distribution of Arabis
perstellata, and because the populations
in Tennessee are geographically disjunct
from the 37 Arabis perstellata



4276

Federal Register/Vol. 69, No. 19/Thursday, January 29, 2004 /Proposed Rules

populations in Kentucky, all 5
populations in Tennessee have been
determined to be essential to ensure the
plant’s long-term conservation in order
to meet the recovery plan criteria of
having protected populations
distributed throughout the species’
range of Kentucky and Tennessee.

Proposed Revisions to Units 18, 19, and
20 and Proposed Units 21 and 22

Unit 18. Scales Mountain in Rutherford
County, Tennessee

This unit is located on private
property west of the City of
Murfreesboro on Scales Mountain, 1.6
km (1 mile) south of Highway 96. Based
on the new information, Arabis
perstellata has now been documented
on all three knobs of Scales Mountain.
The plant and habitat are most abundant
on the central and eastern knobs of
Scales Mountain. However, our original
proposed designation of critical habitat
for this unit, approximately 36 ha (89
ac) in size, only included the eastern
knob. The central and eastern knobs are
estimated to contain more than 200
plants, while the western knob contains
approximately 100 plants (TDEC 2003).
We believe that the Arabis perstellata
plants found on these three knobs
comprise a single population. Based on
the recovery criteria for the species as
outlined in the final recovery plan, the
estimated size of this population, and its
location within the southern portion of
the species’ range, we have determined
that the additional documented habitat
containing Arabis perstellata is essential
to the conservation of this plant. We,
therefore, are revising Critical Habitat
Unit 18 proposed in 68 FR 33058 to
include all three knobs of Scales
Mountain. The revised critical habitat
unit is approximately 103 ha (255 ac) in
size and is fully under private
ownership.

Unit 19. Sophie Hill in Rutherford
County, Tennessee

In our June 2003, proposed critical
habitat (68 FR 33058), we identified
Unit 19 as being approximately 16 ha
(40 ac) in size and located west of the
City of Murfreesboro on Sophie Hill,
which lies between Newman and
Coleman Hill Roads. During the 2003
surveys by TDEC, in excess of 300
Arabis perstellata plants were
documented on the adjacent Townsel
Hill. This population is larger than that
found on Sophie Hill, which is
estimated to contain approximately 200
plants. Due to the physical proximity of
the two locations, Sophie Hill and
Townsel Hill, we believe that the
occurrences of Arabis perstellata

documented at these sites are one
population, containing over 500
standing plants. Based on the recovery
criteria for the species as outlined in the
final recovery plan, the estimated size of
this population, and its location within
the southern portion of the species’
range, we have determined that the
additional documented habitat
containing Arabis perstellata is essential
to the conservation of this plant.
Accordingly, we are expanding the
Critical Habitat Unit 19 proposed in 68
FR 33058 to include the Townsel Hill
occurrences. The new size of this unit
would be 53 ha (132 ac). Both hills are
privately owned.

Unit 20. Indian Mountain in Rutherford
County, Tennessee

Unit 20 is located west of the City of
Murfreesboro on Indian Mountain,
between Highway 96 and Coleman Hill
Road. During the development of our
June 2003 proposed critical habitat (68
FR 33058), we believed that that Arabis
perstellata occurred only on the eastern
and central knobs of Indian Mountain.
However, based on the survey efforts by
TDEC (2003), Arabis perstellata has now
been documented to be abundant on all
three knobs of Indian Mountain,
including two new occurrences that
together contain more than 300 plants in
good to excellent habitat. Because of the
proximity of the occurrences, it is
assumed that these occurrences
constitute one population. Based on the
recovery criteria for the species as
outlined in the final recovery plan, the
estimated size of this population, and its
location within the southern portion of
the species’ range, we have determined
that the additional documented habitat
containing Arabis perstellata is essential
to the conservation of this plant.
Consequently, we are revising the
critical habitat proposed in 68 FR 33058
for Unit 20 to include all three knobs of
Indian Mountain. The resulting Unit 20
is estimated to be 87 ha (214 ac) of
privately owned land.

Unit 21. Grandfather Knob in Wilson
County, Tennessee

During the 2003 surveys by TDEC,
two new occurrences of Arabis
perstellata were located on Grandfather
Knob in Wilson County, Tennessee.
This finding represents the first
documented occurrence of Arabis
perstellata in Wilson County. The plant
and its habitat are abundant at both
sites. More than 150 plants occur at the
two sites, and due to their physical
proximity, we believe that they
comprise a single population. This
population is 20 miles (32 kilometers)
from the nearest extant Arabis

perstellata population in Tennessee,
making this an important find from the
aspect of reducing the probability of a
catastrophic event impacting so many
populations (Units 18, 19, and 20 all
occur within close proximity of each
other). The site contains one or more of
the primary constituent elements
essential for the conservation of Arabis
perstellata. Therefore, we are revising
68 FR 33058 to add a proposal to
designate 43 ha (106 ac) on Grandfather
Knob as new Critical Habitat Unit 21.
The site is privately owned.

Unit 22. Versailles Knob in Rutherford
County, Tennessee

During the 2003 surveys by TDEC,
one new occurrence was found on
Versailles Knob in Rutherford County,
Tennessee. More than 200 plants were
documented to occur on this knob. This
population is 11 miles (18 kilometers)
from the nearest extant Arabis
perstellata population in Tennessee,
which also makes this an important find
from the aspect of reducing the
probability of a catastrophic event
impacting so many populations (Units
18, 19, and 20 all occur within close
proximity of each other). Because the
site contains one or more of primary
constituent elements essential for the
conservation of Arabis perstellata, we
are revising 68 FR 33058 to add a
proposal to designate approximately 34
ha (83 ac) Versailles Knob as new
Critical Habitat Unit 22. The site is
privately owned.

Exclusions Under Section 4(b)(2)

Section 4(b)(2) of the Act requires that
we designate critical habitat on the basis
of the best scientific data available and
after taking into consideration the
economic impact, and any other
relevant impact, of specifying any
particular area as critical habitat. We
may exclude an area from critical
habitat if we determine that the benefits
of excluding the area outweigh the
benefits of including the area as critical
habitat, provided that such exclusion
will not result in the extinction of the
species. In the June 3, 2003, proposed
designation of critical habitat for Arabis
perstellata (68 FR 33058), we
announced the availability of the draft
economic analysis of the proposed
designation. However, as a result of the
subject revisions to the proposed critical
habitat discussed herein, we have
reevaluated the potential economic
impact of the proposed designation,
taking into consideration the revisions
to Units 18, 19, and 20 and the
inclusion of Units 21 and 22.
Accordingly, we have prepared a
revised draft economic analysis of the
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proposed critical habitat designation,
and are making it available for review
and comment (see ADDRESSES section).

Author

The primary author of this document
is Timothy Merritt (see ADDRESSES
section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

For the reasons stated in the
preamble, we propose to amend the
proposed amendments to part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as
published in the Federal Register of
June 3, 2003, starting on page 33058, as
follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201—-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2.In §17.96, as proposed to be
amended by 68 FR 33058, amend
paragraph (a) by removing paragraphs
(21) through (24) in the entry for

“Family Brassicaceae” Arabis
perstellata and adding new paragraphs
(21) through (26), to read as follows:

§17.96 Critical habitat—plants.
(a) * k%
Family Brassicaceae: Arabis

perstellata (Braun’s rock-cress).
* * * * *

(21) Index map for Tennessee.

(i) Data layers defining map units
were created on a base of USGS 7.5’
quadrangles, and proposed critical
habitat units were then mapped using
Tennessee State Plane, NAD 83,
coordinates.

(ii) Map 8, Index of Critical Habitat
Proposed for Braun’s Rock-cress,
Tennessee, follows:

BILLING CODE 4310-55-P



4278

Federal Register/Vol. 69, No. 19/Thursday, January 29, 2004 /Proposed Rules

Map 8 - Index of Critical Habitat Proposed for Braun's Rock-cress for TN
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(22) Unit 18: Scales Mountain,
Rutherford County, Tennessee.

From USGS 1:24,000 quadrangle
Rockvale, Tennessee; land bounded by
the following Tennessee State Plane /
NAD@83 (feet) coordinates (E,N):
1796404.35, 548844.10; 1797871.97,
548892.57; 180101.59, 549457.83;
1800070.19, 547856.27; 1797934.77,
547071.19; 1794371.09, 545752.45;
1794062.13, 546793.75.

(23) Unit 19: Sophie Hill, Rutherford
County, Tennessee.

From USGS 1:24,000 quadrangle
Rockvale, Tennessee; land bounded by
the following Tennessee State Plane /
NAD83 (feet) coordinates (E,N):
1804332.94, 539670.12; 1805958.29,
539809.20; 1806144.40, 538804.21;
1805404.04, 538616.52; 1805093.00,
538606.55; 1804993.27, 537830.88;
1804984.80, 537416.39; 1803035.85,
537424.55; 1803073.16, 537763.87;
1802727.95, 539581.93; 1802926.61,
539663.11; 1803161.20, 539608.97;

1803341.75, 539609.00; 1803432.02,
539563.84; 1803585.87, 539636.20;
1803702.77, 539762.44; 1803829.05,
539789.45; 1804392.03, 539266.92.

(24) Unit 20: Indian Mountain,
Rutherford County, Tennessee.

(i) From USGS 1:24,000 quadrangle
Rockvale, Tennessee; land bounded by
the following Tennessee State Plane /
NAD@83 (feet) coordinates (E,N):
1797048.41, 546270.92; 1800392.46,
546150.00; 1802111.40, 546443.12;
182532.04, 544775.34; 1802592.03,
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544138.56; 1799853.77, 544635.03; (ii) Map 9, Units 18, 19, and 20.
1796909.24, 544584.61. Critical Habitat for the Braun’s Rock-
cress, Tennessee, follows:

Map 9 - Units 18, 19 and 20: critical
habitat for Braun's rock-cress in Tennessee.

Unit 18
o ot
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This map is provided only for illustrative purposes of
critical habitat. For the precise legal definition of
critical habitat, please refer to the narrative unit descriptions.

(25) Unit 21: Grandfather Mountain, NAD83 (feet) coordinates (E,N): 599638.40; 188670.46, 599638.40;
Wilson County, Tennessee. 1888463.64, 602182.29; 1890759.35, 1888401.59, 600300.23.

(i) From USGS 1:24,000 quadrangle 602182.29; 1890842.07, 601189.55; (ii) Map 10, Unit 21. Critical Habitat
Lascassas, Tennessee; land bounded by  1889518.42, 599969.31; 1888877.28, for the Braun’s Rock-cress, Tennessee,

the following Tennessee State Plane / follows:
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(26) Unit 22: Versailles Knob, NAD83 (feet) coordinates (E,N): (ii) Map 11, Unit 22. Critical Habitat
Rutherford County, Tennessee. 1806361.65, 504515.38; 1808616.22, for the Braun’s Rock-cress, Tennessee,

Map 10 - Unit 21: critical habitat for
Braun's rock-cress in Tennessee.
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This map is provided only for illustrative purposes of
critical habitat. For the precise legal definition of
critical habitat, please refer to the narrative unit descriptions.

(i) From USGS 1:24,000 quadrangle 505711.83; 1809308.27, 504327.51; follows:
Rover, Tennessee; land bounded by the  1808517.23, 503872.66; 1807034.03,
following Tennessee State Plane/ 503477.14.



Federal Register/Vol. 69, No. 19/Thursday, January 29, 2004 /Proposed Rules

4281

Map 11 - Unit 22: critical habitat for
Braun'’'s rock-cress in Tennessee.
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This map is provided only for illustrative purposes of

critical habitat. For the precise legal definition of

critical habitat, please refer to the narrative unit descriptions.

Dated: January 16, 2004.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 04-1625 Filed 1-28-04; 8:45 am]
BILLING CODE 4310-55-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 040105003-4003-01; I.D.
122203F]

RIN 0648-AR41

Fisheries of the Exclusive Economic
Zone Off Alaska; General Limitations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments.

SUMMARY: NMFS proposes amending
regulations establishing pollock
Maximum Retainable Amounts (MRA)
by adjusting the MRA enforcement
period for pollock harvested in the
Bering Sea and Aleutian Islands
management area (BSAI) from
enforcement at anytime during a fishing
trip to enforcement at the time of
offload. This action is necessary to
reduce regulatory discards of pollock
caught incidentally in the directed
fisheries for non-pollock groundfish
species. The intended effect of this
action is to better utilize incidentally
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caught pollock in accordance with the
goals and objectives of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) and the Fishery Management Plan
for the Groundfish Fishery of the Bering
Sea and Aleutian Islands Area (FMP).
DATES: Comments must be received by
March 1, 2004.

ADDRESSES: Comments may be mailed to
Sue Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802—-1668,
Attn: Lori Durall. Hand delivery or
courier delivery of comments may be
sent to NMFS, 709 West 9th Street,
Room 420, Juneau, AK 99801.
Comments may also be sent via
facsimile to 907-586—7557. As an
agency pilot test for accepting
comments electronically, the Alaska
Region, NMFS, will accept e-mail
comments on this rule. The mailbox
address for providing e-mail comments
on this rule is MRA-0648—
AR41@noaa.gov. Copies of the
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA)
prepared for the proposed rule may be
obtained from the Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802—-1668,
Attn: Lori Durall, or by calling the
Alaska Region, NMFS, at (907) 586—
7228.

FOR FURTHER INFORMATION CONTACT:
Jason Anderson, 907-586—7228 or
jason.anderson@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

NMFS manages the U.S. groundfish
fisheries of the BSAI in the Exclusive
Economic Zone under the FMP. The
North Pacific Fishery Management
Council (Council) prepared the FMP
pursuant to the Magnuson-Stevens Act.
Regulations implementing the FMP
appear at 50 CFR part 679. General
regulations that pertain to U.S. fisheries
appear at subpart H of 50 CFR part 600.

This proposed action is one of several
adopted by the Council to decrease
regulatory and economic discards and
increase catch utilization in the BSAI
groundfish fisheries. Amendment 49 to
the FMP was published as a final rule
January 3, 1998 (62 FR 63880), and
established retention and utilization
standards for pollock and Pacific cod. In
June 2003, the Council adopted
Amendment 79 to the FMP, which
would establish a minimum groundfish
retention standard (GRS) for specified
vessels in the BSAIL Along with
Amendment 79, the Council also

adopted a revision to the MRA
enforcement period for pollock
harvested by non-American Fisheries
Act (AFA) vessels in the BSAI Prior to
the June Council actions, the proposed
GRS program and pollock MRA revision
were considered as components of one
action to reduce discard amounts in the
BSAI However, the Council recognized
that the MRA change was simpler to
implement than the GRS action and
requested NMFS to expedite the
proposed pollock MRA revision. In
addition to these actions, the Council is
considering sector allocations of BSAI
groundfish and prohibited species, as
well as the development of a fishery
cooperative for non-AFA trawl catcher
processors. The Council expects that the
formation of a cooperative for non-AFA
trawl catcher processors would
eliminate the race for fish and provide
vessel operators with the opportunity to
change their behavior to avoid
incidental catch and/or reduce discard
amounts.

Maximum Retainable Amounts

Regulations at 50 CFR 679.20(e)
establish rules for calculating and
implementing MRA amounts for
groundfish species or species groups
that are closed to directed fishing. The
MRA amount is calculated as a
percentage of the retained amount of
species closed to directed fishing
relative to the retained amount of basis
species or species groups open for
directed fishing. Table 11 to 50 CFR 679
lists retainable percentages for BSAI
groundfish species. Amounts that are
caught in excess of the MRA percentage
must be discarded. Current regulations
limit vessels to MRA amounts at any
time during a fishing trip. Under
regulations implementing Amendment
49 to the FMP, vessels must retain all
incidental catch of pollock and Pacific
cod up to the MRA amount and discard
the rest.

The EA/RIR/IRFA for this action [see
ADDRESSES] demonstrates that over the
last four years (1999 through 2002),
pollock discards constitute the largest
component of discards by non-AFA
trawl catcher processors operating in the
BSAI (18 percent of all non-AFA trawl
catcher processor discards are pollock).
Current levels of pollock caught
incidentally by non-AFA trawl catcher-
processors also significantly exceed the
MRA. The analysis also demonstrated
that other non-AFA vessels are only
seldom affected by the MRA for pollock
on a haul-by-haul basis. Because of the
current regulatory structure which
requires all non-AFA vessels to retain
all incidental catch of pollock up to the
MRA and to discard pollock at any

point in time in which the MRA is
exceeded, it is presumed that all of
these pollock discards are regulatory
discards.

This proposed action is intended to
increase the retention of pollock by non-
AFA vessels in the BSAI, while not
increasing the overall amount of pollock
harvested by adjusting the MRA
enforcement period so that the MRA for
pollock caught in the BSAI by non-AFA
vessels would be enforced at the time of
offload rather than at any time during a
fishing trip. Under the proposed
regulations, vessels would be able to
choose to retain pollock in excess of the
MRA as long as the amount retained at
the time of offload is at the current MRA
percentage with respect to basis species
or species groups retained. By allowing
vessels to manage their MRA percentage
for pollock on an offload-to-offload
basis, additional pollock may be
retained over the course of a fishing trip.
For example, if a vessel operator catches
pollock early in a trip in excess of the
MRA amount, he or she may choose to
retain the pollock and move to an area
with lower incidental catch rates of
pollock, thereby lowering the
percentage of pollock retained, with
respect to other basis species, prior to
the offloading of catch. As long as the
amount of pollock on board the vessel
is at the appropriate MRA at the time of
offload, the vessel operator would be in
compliance.

Participants in the directed pollock
fishery have expressed concern that the
adjusted enforcement period could lead
to additional pollock catches and
necessitate an increase in the amount of
pollock allocated to the incidental catch
allowance (ICA), with a consequent
reduction in the amount of pollock
allocated to the AFA directed pollock
fisheries. The EA/RIR/IRFA prepared for
this action demonstrates that the actual
amount of incidentally caught pollock is
consistently lower than the pollock ICA.
However, the analysis acknowledges
that if pollock were a desired catch for
the non-AFA fleet, the proposed change
to MRA regulations would allow vessels
additional opportunity to “top off” their
trips with additional pollock. While this
behavior currently is possible, it has not
been demonstrated by vessels in the
non-AFA fleet.

Currently, fisheries managers
establish the pollock ICA through the
annual harvest specification process.
The ICA for an upcoming year is
established based on an examination of
the historical incidental catch of pollock
in non-pollock fisheries. NMFS
provides information to the Council
annually to guide the ICA specification
and will continue to make this
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information available to the Council and
interested public. The amount of
pollock harvested by non-AFA eligible
vessels would continue to be well
documented. Should incidental catch
rates or amounts increase, the Council
could initiate regulatory action to
reduce incidental catch rates to levels
closer to historical amounts. Any
adjustment to the ICA would occur
within the annual harvest specification
process.

Current regulations at
§679.20(d)(1)(iii)(B) require vessels to
be in compliance with MRA regulations
at any time during a fishing trip. The
proposed action would enforce MRA
amounts for pollock caught by non-AFA
vessels in the BSAI only at the time of
offload. Current regulations at
§679.20(e) do not differentiate between
catcher vessels and catcher processors.
However, the definition of fishing trip is
different for each vessel type and the
MRA is enforced differently for each
vessel type. Proposed regulations would
clarify MRA requirements for catcher
vessels at §679.20(e)(2)(iv). Catcher
vessels may fish within more than one
statistical reporting area during the
same fishing trip. The proposed
regulations would clarify that the lowest
MRA for any of the areas where fish are
harvested during a fishing trip would
apply at any time during the fishing trip
and would be enforceable
instantaneously. This is the existing
enforcement protocol. MRA
requirements for catcher processors at
§679.20(e)(2)(v) would remain
unchanged except to reference the
proposed change to the pollock MRA
accounting period from anytime during
a fishing trip to the time of offload.
These proposed changes would apply to
vessels fishing in the Gulf of Alaska
(GOA) and the BSAI

The proposed regulations at
§679.20(e)(2)(vi) would make the MRA
for pollock caught by non-AFA eligible
vessels in the BSAI management area
enforceable at the time of offload.

Increased Retention/Increased
Utilization (IR/IU)

Proposed changes to the IR/IU
regulations would apply to vessels
fishing in the Gulf of Alaska (GOA) and
the BSAI

Regulations at 679.27(c)(2) describe
retention requirements for IR/IU
species. In § 679.27, paragraphs
(c)(2)(A)(B), (c)(2)(iD)(B), (c)(2)(iii)(B), and
(1)(2) refer to the “MRB”’ amount when
directed fishing for an IR/IU species is
prohibited. “MRB” is an acronym for
maximum retainable bycatch and was
changed to MRA due to inconsistency
with the definition of bycatch in the

Magnuson-Stevens Act. The regulatory
text in these paragraphs would be
amended to reflect current language and
to provide consistency with other
regulatory text.

Current regulations at
§679.27(c)(2)(ii)(B) require vessels to
retain IR/IU species up to the MRA
amount for that species and are enforced
at any time during a fishing trip. The
proposed regulations would provide an
exception for pollock caught by non-
AFA eligible vessels in the BSAL

Classification

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An initial regulatory flexibility
analysis (IRFA) was prepared, required
by section 603 of the Regulatory
Flexibility Act (RFA).

The IRFA describes the economic
impact this proposed rule, if adopted,
would have on small entities. A
description of the action, why it is being
considered, and the legal basis for this
action are described above. A copy of
the IRFA is available from NMFS (see
ADDRESSES). A summary of the analysis
follows:

The change in the enforcement period
for the pollock MRA would apply to all
non-AFA vessels that catch BSAI
pollock as an incidental species,
regardless of vessel size, gear type or
target fishery. However, non-AFA trawl
catcher processors (head-and-gut sector)
catch significant amounts of pollock
incidentally in other groundfish
fisheries. Other non-AFA vessels are
seldom affected by the MRA for pollock
on a haul-by-haul basis.

In recent years, 23 to 24 vessels in the
head-and-gut trawl catcher processor
sector have fished in the BSAIL
Ownership of the active vessels is
concentrated in 10 companies. One of
the listed companies is an independent
company that acts as a manager of four
vessels, each of which is an
independently owned corporation with
different ownership structures.
Therefore, the IRFA treated these
vessels as four independent companies.
Analysis of the three year average of
estimated annual receipts of the head-
and-gut trawl catcher processor sector
indicated that 1 of the 13 companies
operating in the sector in 2002 would
have been defined as a small entity with
receipts of less than $3.5 million. The
company operates a single vessel that is
less than 125 feet.

During the development of the GRS,
several options regarding the MRA for
pollock were developed and discussed,
including several options relating to the
time interval for enforcement, as well as

options to alter the MRA percent during
the season. The status quo is the first
alternative to the preferred action.
Under the status quo alternative, the
MRA for pollock continues to be
enforced on an instantaneous basis, i.e.,
it is unlawful for a vessel to retain
pollock in an amount that exceeds the
MRA at any time during a fishing trip.
The status quo would not lead to
increased retention of pollock caught by
non-AFA vessels in the BSAL The status
quo was rejected because it would not
accomplish the objectives of the action.
As noted, this alternative remains the
“baseline” for purposes of the MRA
analysis.

A second alternative was considered,
i.e., to change the MRA enforcement
interval for pollock. This alternative
would change the enforcement of the
pollock MRA to a set interval of time.
Modifying the time of enforcement to an
interval of time would allow vessels that
would have otherwise been forced to
discard pollock to retain additional
pollock, as long as they were under the
MRA for the specified interval. For
example, suppose a vessel’s first haul of
a trip is 25 percent pollock. Under the
current instantaneous enforcement
rules, the vessel would be required to
discard at least 5 percent of the haul.
Under a modified enforcement interval
the vessel would have the option of
keeping the additional five percent, as
long as the vessel’s total retained
pollock amounted to no more than 20
percent of retained non-pollock
groundfish by the end of the specified
enforcement interval. The MRA for
pollock would remain at 20 percent.
Only the enforcement accounting
interval would be adjusted. Several
enforcement intervals were considered
as suboptions, but not adopted and are
summarized in the EA/RIR/IRFA. While
longer intervals were feasible from an
enforcement perspective, they were
judged by the Council as inconsistent
with the problem statement and the goal
to discourage covert targeting of pollock
by non-AFA vessels. For example, if the
MRA for pollock was calculated over
the entire A’ season it would be quite
easy for non-AFA vessels to focus an
entire trip on pollock (say, while roe
content was at its peak) and still remain
within the MRA. This would clearly be
incongruous with the AFA which
reserves the target pollock fishery
exclusively for AFA eligible vessels and
processors.

The third alternative considered was
to change the MRA percentage for
pollock. This option would adjust the
MRA percentage for pollock to allow for
greater retention by head and gut trawl
catcher processor (HT-CPs). Increasing
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the MRA percentage for pollock could
increase the retention of pollock by
reducing the number of instances when
a vessel caught enough pollock to
necessitate pollock discards. On the
other hand, there is the possibility that
increasing the MRA percentage of
pollock would also increase the
incentive to catch more pollock. While
the HT-CP sector currently operates well
under its ICA for pollock, raising the
MRA percentage for pollock could
increase the chance that the ICA would
have to be increased if the overall
amount of retained pollock approached
the current ICA. If the ICA increased, it
would reduce the amount of pollock
available to the directed fishery.

The fourth alternative was also
considered, namely, to allow fishery
managers to adjust the MRA percentage
for pollock in season. This option was
rejected because the complexities of
intra-season rulemaking made the
option infeasible.

The preferred alternative is to change
the enforcement interval of the pollock
MRA to an offload to offload basis.
Modifying the enforcement period to an
offload to offload interval would allow
vessels that would have otherwise been
forced to discard pollock to retain
additional pollock, as long as they were
under the MRA for the trip. For
example, suppose a vessel’s first haul of
a trip is 25 percent pollock. Under the
current instantaneous enforcement
rules, the vessel would be required to
discard at least 5 percent of the haul.
Under this alternative the vessel would
have the option of keeping the
additional five percent as long as the
vessel’s total retained pollock amounted
to no more than 20 percent of retained
non-pollock groundfish by the time of
the next offload. The MRA for pollock
would remain at 20 percent. Only the
enforcement accounting interval would
be adjusted.

While changing the enforcement
interval for the pollock MRA is likely to
result in an overall reduction of discards
of pollock, the economic impact of the
change on vessels specifically in the
head and gut trawl catcher processor
(HT-CP) sector is uncertain. The main
factors that could determine the size
and distribution of economic impact on
the HT-CP sector are (1) the value of
pollock relative to the value of
groundfish normally caught by the
sector, (2) the amount of pressure
vessels operators are experiencing to
reduce discards, and 3) strategic
behavior of individual vessels.

If pollock has a lower relative value
than the targeted species, and vessels
operate without regard to pressure to
reduce discards, the change in the

enforcement interval is unlikely to have
any significant economic effect vessels
will continue to discard pollock at
current levels, while remaining within
the retention requirements of IR/IU
regulations. If, on the other hand,
vessels choose to reduce discards of
pollock to alleviate increasing pressure
from the Council and the public at large,
they could experience negative
economic consequences. Assuming
vessel catch is constrained by hold
space, the amount of product from
higher-valued species that would be
displaced by the increased retention of
pollock, under this scenario, may be
substantial.

If pollock has a higher relative value
than other species in the catch, as it
does during the pollock roe season, the
impact on the HT-CP sector from
changing the enforcement accounting
interval could be positive. Currently,
pollock catches appear to be higher
during the first part of the trip compared
to latter parts of the trip. Under the
current regulations, vessels are likely to
be forced to discard valuable pollock
during the early part of the trip until
they have harvested and retained
sufficient amounts of non-pollock target
species to build up a “ballast” of
retained product, which they can count
against retained pollock. Then later in
the trip they can “top-off” if they wish.
Thus under the current regulations
vessels may be forced to “catch pollock”
twice if they wish to retain the
maximum amount of pollock allowed.
With the change in the regulation, again
assuming pollock is a desired species,
vessels will have the option to keep
pollock caught in the early part of the
trip, even if they have not yet caught
and retained sufficient non-pollock
species to comply with the MRA.
Because they are able to keep all pollock
as it comes on board, it is unlikely that
vessels will need to “top-off” later in
the trip. Thus the proposed action may
reduce overall pollock catches by the
HT-CPs.

The alternative allows non-AFA
vessels to retain additional pollock
caught incidentally in the BSAI
management area, thereby helping to
meet the Council’s goals and objectives
to reduce discards in the groundfish
fisheries off Alaska.

This regulation does not impose new
recordkeeping or reporting requirements
on the regulated small entities. This
analysis did not reveal any Federal rules
that duplicate, overlap or conflict with
the proposed action.

List of Subjects in 50 CFR part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: January 13, 2004.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended to read as follows:

PART 679 FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

2.In §679.20, paragraphs (d)(1)(iii)(B)
and (e)(2)(iv) are revised and paragraphs
(e)(2)(v) and (e)(2)(vi) are added to read

as follows:

§679.20 General Limitations.
* * * * *

( * % %

(1) * % %

(111) * % %

(B) Retention of incidental species.
Except as described in 679.20(e)(2)(vi),
if directed fishing for a target species,
species group, or the “other species”
category is prohibited, a vessel may not
retain that incidental species in an
amount that exceeds the maximum
retainable amount, as calculated under
paragraphs (e) and (f) of this section, at
any time during a fishing trip.

* * * * *
* % %

(g) * % %

(iv) For catcher vessels, the maximum
retainable amount for vessels fishing
during a fishing trip in areas closed to
directed fishing is the lowest maximum
retainable amount applicable in any
area, and this maximum retainable
amount must be applied at any time for
the duration of the fishing trip.

(v) For catcher/processors fishing in
an area closed to directed fishing for a
species or species group and not subject
to 679.20(e)(2)(vi), the maximum
retainable amount for that species or
species group applies at any time for the
duration of the fishing trip.

(vi) For all vessels not listed in
subpart F of this section, the maximum
retainable amount for pollock harvested
in the BSAI is calculated at the end of
each offload and is based on the basis
species harvested since the previous
offload. For purposes of this paragraph,
offload means the removal of any fish or
fish product from the vessel that
harvested the fish or fish product to any
other vessel or to shore.

* * * * *

3.In §679.27, the table in paragraph
(c)(2) and the table in paragraph (i) are
revised to read as follows:
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§679.27 Improved Retention/Improved (c) * * =
Utilization Program. (2) * * *
* * * * *
IF YOU OWN OR OPERATE A AND YOU MUST RETAIN ON BOARD UNTIL LAWFUL TRANSFER

(i) Catcher vessel

(i) Catcher/processor

(iii) Mothership

(A) Directed fishing for an
IR/IU species is open,
(B) Directed fishing for an
IR/IU species is prohib-

ited,

(C) Retention of an IR/ IU
species is prohibited,
(A) Directed fishing for an
IR/IU species is open,
(B) Directed fishing for an
IR/IU species is prohib-

ited,

(C) Retention of an IR/ IU
species is prohibited,
(A) Directed fishing for an
IR/IU species is open,
(B) Directed fishing for an
IR/IU species is prohib-

ited,

(C) Retention of an IR/ IU

all fish of that species brought on board the vessel.

all fish of that species brought on board the vessel up to the
MRA amount for that species.

no fish or product of that species.

a primary product from all fish of that species brought on board
the vessel.

a primary product from all fish of that species brought on board
the vessel up to the point that the round-weight equivalent of
primary products on board equals the MRA amount for that
species, except when exceeded as provided for in 679.20
(e)()(vi).

no fish or product of that species.

a primary product from all fish of that species brought on board
the vessel.

a primary product from all fish of that species brought on board
the vessel up to the point that the round-weight equivalent of
primary products on board equals the MRA amount for that
species

no fish or product of that species.

species is prohibited,

(i)***

IE then your total weight of retained or lawfully transferred products produced from your catch or receipt of
that IR/IU species during a fishing trip must...

(1) directed fishing for an IR/IU
species is open,

(2) directed fishing for an IR/IU
species is prohibited,

(3) retention of an IR/IU species is
prohibited,

equal or exceed 15 percent of the round-weight catch or round-weight delivery of that species during the
fishing trip.

equal or exceed 15 percent of the round-weight catch or round-weight delivery of that species during the
fishing trip or 15 percent of the MRA amount for that species, whichever is lower.

equal zero

[FR Doc. 04—1810 Filed 1-28—04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 040115020-4020-01; I.D.
010204B]

RIN 0648—AR07

Individual Fishing Quota (IFQ) Program
for Pacific Halibut and Sablefish;
Groundfish fisheries of the Exclusive
Economic Zone (EEZ) off the coast of
Alaska; Recordkeeping and Reporting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SUMMARY: NMFS proposes to revise port
codes (Tables 14a and 14b) used in data
collection for the Federal groundfish
fisheries in the EEZ off the coast of
Alaska and the Individual Fishing
Quota (IFQ) Program. This revision
would remove unnecessary or
potentially conflicting regulations,
facilitate enforcement efforts, and
standardize collection of port-of-landing
information. The action is necessary to
standardize collection and analysis of
port information. This action is
intended to meet the conservation and
management requirements of the
Northern Pacific Halibut Act of 1982
(Halibut Act) with respect to halibut and
of the Magnuson-Stevens Fishery
Conservation and Management Act,
(Magnuson-Stevens Act) with respect to
groundfish and to further the goals and
objectives of the Alaska groundfish
fishery management plans.

DATES: Comments must be received by
March 1, 2004.

ADDRESSES: Comments may be mailed to
Sue Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802 1668,
Attn: Lori Durall. Hand delivery or
courier delivery of comments may be
sent to NMFS, 709 West 9th Street,
Room 420, Juneau, AK 99801.
Comments may also be sent via
facsimile to 907 586 7557. As an agency
pilot test for accepting comments
electronically, the Alaska Region,
NMFS, will accept e-mail comments on
this proposed rule. The mailbox address
for providing e-mail comments on this
proposed rule is RPC-0648—
ARO07@noaa.gov.

Copies of the Regulatory Impact
Review (RIR) prepared for this proposed
regulatory action are available from
NMEFS at Sue Salveson, Assistant
Regional Administrator, Sustainable
Fisheries Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802 1668, Attn: Lori Durall, or by
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calling the Alaska Region, NMFS, at
(907) 586 7228. Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
this proposed rule may be submitted to
NMFS, Alaska Region, and by e-mail to
David Rostker@omb.eop.gov, or fax to
(202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7008.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries of the
Gulf of Alaska (GOA) and the Bering
Sea/Aleutian Islands Management Area
(BSAI) in the exclusive economic zone
(EEZ) according to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska and the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMPs) prepared by the
North Pacific Fishery Management
Council (Council) and approved by the
Secretary of Commerce (Secretary)
under authority of the Magnuson-
Stevens Act. The FMPs are
implemented by regulations at 50 CFR

part 679. NMFS manages the IFQ
Halibut Program under the Northern
Pacific Halibut Act of 1982 (Halibut
Act); implementing regulations are at 50
CFR part 300.60 through 300.65.
General provisions governing fishing by
U.S. vessels in accordance with the
FMPs appear at subpart H of 50 CFR
part 600.

Tables 14a and 14b to Part 679
provide lists of ports in Alaska,
California, Oregon, Washington, and
Canada at which IFQ landings and
Federal groundfish landings may be
made. Two distinct coding systems are
presented. These two systems identify
the same ports using different codes.
The codes were developed separately,
one at NMFS and the other at the State
of Alaska Department of Fish and Game
(ADF&G).

The numerical codes identify ports
where IFQ landings are made and are
entered by participants when filing an
IFQ prior notice of landing (PNOL) and
when electronically reporting an IFQ
landing (see 50 CFR part 679.5(1)). The
alphabetical codes identify ports where

groundfish landings are made.
Alphabetical codes are entered by
participants completing an ADF&G fish
ticket and also by shoreside processor
participants entering data into the
NMFS’ groundfish shoreside processor
electronic logbook report (SPELR) (see
50 CFR part 679.5(c)).

Tables 14a and 14b would be revised
as follows: (1) numerical codes that are
no longer used for IFQ landings and that
do not have a corresponding
alphabetical code would be removed
and (2) numerical codes for ports that
are geographically close enough to be
reported as one port would be
combined.

By removing codes for ports that are
not used by the fishing industry for IFQQ
landings, NMFS would create a more
accurate list of viable port codes. This
action also would reconcile port codes
for both NMFS and ADF&G fishery
documentation.

The proposed revisions to Tables 14a
and 14b are shown in the following
table:

Existing Port Information Proposed Port Information
OLD OLD NEW NEW
Port Name Numerical Alpha Action Numerical Alpha
Code Code Code Code
Anchor Point 104 none | Remove 104 .......ccooooiiiiiiieiiee e none none
Auke Bay 108 none | Remove 108; combine into Juneau .. 136 JNU
Baranof Warm Springs 109 none | Remove 109 .......cccccceiiiiiiiiieeeieeeee e none none
Beaver Inlet 110 none | Remove 110; combine Beaver Inlet into 119 DUT
Dutch Harbor/ Unalaska.
Bellevue (Washington) 701 none | ReMoVve 701 .....cccccocceeeviieee e e eieee s none none
Blaine (Washington) none BLA | Add 717 oo 717 BLA
Captains Bay 112 none | Remove 112; combine Captains Bay into 119 DUT
Dutch Harbor/ Unalaska.
Chinitna Bay 114 none | Remove 114 ......cccccccoceevviieeeicieeeiiie e none none
Douglas 118 none | remove 118; combine into Juneau . 136 JNU
Edmonds (Washington) 703 none | Remove 703 .. none none
Edna Bay 121 none | Remove 121 .. none none
Fort Bragg(California) 501 none | Remove 501 .. none none
Fox Island (Washington) 706 none | Remove 706 .. none none
Hollis 131 none | Remove 131 .. none none
Hooper Bay 188 none | Remove 188 .. none none
Ikatan Bay 135 none | Remove 135 .. none none
llwaco (Washington) 707 none | REMOVE 707 .....ccveiiiiiiiiiee e none none
Kenai River 140 none | Remove 140; combine Kenai River into 139 KEN
Kenai.
Lincoln City (Oregon) 602 none | Remove 602 .........ccccceeveieeeiiiee e none none
Mercer Island (Washington) 709 none | Remove 709 .. none none
Nagai Island (Washington) 710 none | Remove 710 .. none none
Point Baker 157 none | Remove 157 .. none none
Port Angeles (Washington) 711 none | REMOVE 711 .....ccccooviieiiiiieeiiieeeseeeeeee s none none
Port Edward (CANADA) 800 none | Remove 800; combine Port Edward into 802 PRU
Prince Rupert.
Port Hardy (CANADA) 801 none | Remove 801 .......cccocceeiiiiiieiiiiee e none none
Port Orchard (Washington) 712 none | Remove 712 .. none none
Port Townsend (Washington) 713 none | Remove 713 .. none none
Portage Bay 162 none | Remove 162 .. none none
Rainier (Washington) 714 none | Remove 714 .. none none
Resurrection Bay 163 none | Remove 163 .. none none
St. Lawrence 171 none | Remove 171 ........coocoeviiiiiiiiieieeeees none none
Tee Harbor 173 none | Remove 173; combinr into Juneau ... 136 JNU
Thorne Bay 175 none | Remove 175 ........coccoeiiiiiiiiiiieeens none none
Ugadaga Bay 179 none | RemMove 179 .....cccocveeiiiiiiiiieeee e none none
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Existing Port Information Proposed Port Information

OoLD OoLD NEW NEW

Port Name Numerical Alpha Action Numerical Alpha

Code Code Code Code
Vancouver (CANADA) 803 none | Remove 803 ......ccccccveveiiiiee e none none
West Anchor Cove 182 none | Remove 182 .......ccccccoeiiiiiiiiieeeeeeeeee e none none
The need, justification, and economic Classification Logbook Report (SPELR) is estimated 30

impacts for the actions in this proposed
rule, as well as impacts of the
alternatives considered, were analyzed
in the RIR prepared for this action (see
ADDRESSES). A summary appears below.

Prior notice of landing. The objective
of the PNOL is to provide the
International Pacific Halibut
Commission (IPHC) monitoring
personnel and NOAA Fisheries Office
for Law Enforcement (OLE) personnel
advance notice of vessel IFQ landings.
Prior to making an IFQQ landing, the
operator of any vessel intending to make
a landing of IFQ halibut, CDQ halibut,
or IFQ sablefish must submit a PNOL to
OLE. The PNOL allows OLE time to
scan the IFQ database to verify the
vessel and quota share (QS) information
and to schedule monitoring personnel to
observe the offload. The PNOL is
submitted to OLE, Juneau, AK by toll-
free telephone or the marine operator,
unless an administrative waiver is
granted by a clearing officer.
Regulations at 50 CFR part 679
authorize exemptions from submittal of
the PNOL for fishermen landing less
than 500 lb of halibut incidentally with
legal landings of lingcod harvested with
dinglebar gear or legal landings of
salmon. A landing completed without a
PNOL would be investigated by OLE.
An estimated 1,042 catcher vessels
annually submit a PNOL resulting in an
estimated annual total personnel cost of
$52,100. The proposed action does not
increase or decrease these costs because
only the codes are changing, not the
procedure.

The IFQ cardholder must initiate a
landing report of IFQ sablefish or IFQ
halibut and a CDQ halibut cardholder
must submit a landing report of CDQ
halibut landed upon arrival at the dock.
An estimated 1,042 catcher vessels
annually submit an IFQ landing report
resulting in an estimated annual total
personnel cost of $117,225 and
estimated annual total miscellaneous
cost of $93,780. The proposed action
does not increase or decrease these costs
because only the codes are changing,
not the procedure.

At this time, NMFS has not
determined whether the amendment
that this proposed rule would
implement is consistent with the
national standards of the Magnuson-
Stevens Act and other applicable laws.
NMFS, in making that determination,
will take into account the data, views,
and comments received during the
comment period.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
This proposed rule would have no effect
on any small entities because there is no
effect on fishing activity. It does not
impose any financial obligations on
small entities. As a result, an initial
regulatory flexibility analysis was not
prepared. Vessel operators would be
required to use the new, consolidated
list of port codes when they file PNOL
reports. However, the impact of this
requirement would be to shorten the list
of port codes in Tables 14a and 14b
used in landings data collection for the
Federal groundfish fisheries in the EEZ
off the coast of Alaska and in the IFQ
Program and would make it easier to use
these tables. This action would not
change reporting requirements and
would remove unnecessary or
potentially conflicting regulations.

This proposed rule contains
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA) and which have been approved
by OMB. Under control number 0648—
0272, public reporting burden for the
PNOL is estimated to average 12
minutes per response; for the IFQ
landing report, estimated 18 minutes
per response. Under control number
0648-0401, public reporting burden for
the Shoreside Processor Electronic

minutes per response.

These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed,
completing and reviewing the collection
of information. Send comments
regarding this burden estimate, or any
other aspect of this data collection,
including suggestions for reducing the
burden, to NMFS (see ADDRESSEES) and
by e-mail to
David Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

This proposed rule does not
duplicate, overlap, or conflict with other
Federal regulations.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: January 23, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is proposed to be
amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq.; 3631 et seq.; Title II of Division C, Pub.
L. 105-277; Sec 3027, Pub. L. 106-31; 113
Stat. 57; 16 U.S.C. 1540(f); and Sec. 209, Pub.
L. 106-554.

Table 14 to Part 679 [Amended]

2. Tables 14a and 14b to Part 679 are
revised as follows:
BILLING CODE 3510-22-S
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Table 14a to Part 679. Port of Landing Codes': Alaska

Port Name NMFS | ADF&G Glacier Bay GLB
Code Code
Glennallen GLN

Adak 186 ADA
Akutan 101 AKU Gustavus 127 GUS
Akutan Bay 102 Haines 128 HNS
Alitak 103 ALI Halibut Cove 130
Anchorage 105 ANC Homer 132 HOM
Angoon 106 ANG Hoonah 133 HNH
Aniak ANI Hydaburg HYD
Anvik ANV Hyder 134 HDR
Atka 107 ATK Juneau 136 INU
Auke Bay 136 INU Kake 137 KAK
Beaver Inlet 119 DUT Kaltag KAL
Bethel BET Kasilof 138 KAS
Captains Bay 119 DUT Kenai 139 KEN
Chefornak 189 Kenai River 139 KEN
Chignik 113 CHG Ketchikan 141 KTN
Cordova » 115 COR King Cove 142 KCO
Craig 116 CRG King Salmon 143 KNG
Dillingham 117 DIL Kipnuk 144
Douglas 136 INU Klawock 145 KLA
Dutch Harbor/ Unalaska 119 DUT Kodiak 146 KOD
Egegik 122 EGE Kotzebue KOT
Ekuk EKU La Conner LAC
Elfin Cove 123 ELF Mekoryuk 147
Emmonak EMM Metlakatla 148 MET
Excursion Inlet 124 XIP Moser Bay MOS
False Pass 125 FSP Naknek 149 NAK
Fairbanks FBK Nenana NEN
Galena GAL ?j)irkli\i(kiishka) 150 NIK
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Port Name I\g\(i};es Aggsz
Ninilchik 151 NIN Tununak 178
Nome 152 NOM Ugashik UGA
Nunivak Island NUN Unalakleet UNA
Old Harbor 153 OLD Valdez 181 VAL
Other Alaska' 499 UNK Wasilla WAS
Pelican 155 PEL Whittier 183 WHT
Petersburg 156 PBG Wrangell 184 WRN
Port Alexander 158 PAL Yakutat 185 YAK
Port Amstrong FTA 'To report a landing at a location not currently assigned
Port Bailey 159 PTB a location code number: use the code for "Other" for

the state or country at which the landing occurs and

Port Graham 160 GRM notify NMFS of the actual location so that the list may
Port Lions LIO | [ eueiok, Alssks which eurendy b no code assgacd.
Port Moller MOL use "499" "Other, AK".
Port Protection 161
Quinhagak 187
Sand Point 164 SPT
Savoonga 165
Seldovia 166 SEL
Seward 167 SEwW
Sitka 168 SIT
Skagway 169 SKG
Soldotna SOL
St. George 170 STG
St. Mary STM
St. Paul 172 STP
Tee Harbor 136 INU
Tenakee Springs 174 TEN
Togiak 176 TOG
Toksook Bay 177
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Table 14b to Part 679--Port of Landing Codes: Non-Alaska
(California, Oregon, Canada, Washington)

Port Name I\g\;lc};es Agg{iG
CALIFORNIA
Eureka 500 EUR
Other California' 599
CANADA
Other Canada' 899
Port Edward 802 PRU
Prince Rupert 802 PRU
OREGON
Astoria 600 AST
Newport 603 NPT
Olympia OLY
Other Oregon' 699
Portland POR
Warrenton 604
WASHINGTON
Anacortes 700 ANA
Bellingham 702
Blaine 717 BLA
Everett 704
La Conner 708 LAC
Other Washington' 799
Seattle 715 SEA
Tacoma ’ TAC

'"To report a landing at a location not currently assigned
a location code number: use the code for "Other" for
the state or country at which the landing occurs and
notify NMFS of the actual location so that the list may
be updated. For example, to report a landing for
Vancouver, which currently has no code assigned, use
"899" "Other, Canada".

[FR Doc. 04-1938 Filed 1-27-04; 8:45 am]
BILLING CODE 3510-22-C
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DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 1-2004]

Foreign-Trade Zone 234-Gregg
County, TX; Application for Foreign-
Trade Subzone Status, LeTourneau,
Inc. (Loading Equipment, Components
of Offshore Drilling Rigs, Log Handling
Equipment, Cranes, Drive Systems,
and Parts and Components Thereof),
Longview, TX

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by Gregg County, Texas, grantee
of FTZ 234, requesting special-purpose
subzone status for the manufacturing
facilities (loading equipment,
components of offshore drilling rigs, log
handling equipment, cranes, drive
systems, and parts or components
thereof) of LeTourneau, Inc., located in
Longview, Texas. The application was
submitted pursuant to the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a-
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on January 15, 2004.

The LeTourneau facilities are located
at two sites in Longview (305 acres,
with up to 68 buildings and 1.27 million
sq. ft. of enclosed space): Site # 1 (290.4
acres; 63 buildings with 1,238,032 sq.
ft.)—located at 2401 South High Street;
and Site # 2 (14.54 acres; 5 buildings
with 28,889 sq. ft.)—located at 811 Estes
Drive. The facilities (approximately 900
full-time employees and contractors)
produce loading equipment,
components of offshore drilling rigs, log
handling equipment, cranes, drive
systems, and parts or components
thereof, which LeTourneau intends to
manufacture, assemble, test, package,
and warehouse under FTZ procedures.

The company’s list of categories of
imported parts and materials for
possible use in manufacturing,
assembling, testing, packaging, and
warehousing loading equipment,

components of offshore drilling rigs, log
handling equipment, cranes, drive
systems, and parts or components
thereof under FTZ procedures includes:
Rubber tires; gaskets, washers, and seals
(includes rubber bumpers); diesel
engines; ball or roller bearings and
parts; transmission shafts and cranks
(driver, gear box subassembly, driver
assembly, internal gear); mechanical
seals; machinery parts (exhaust silencer,
stacker rear frame, stacker front frame,
stacker carriage); static converters
(rectifier, master power card); fuses,
receptacles, connectors, and plugs;
instruments (voltmeter); gears and
gearing (spindle); and electric
generating sets (generator). Current duty
rates for these input materials range up
to 9.9 percent.

Zone procedures would exempt
LeTourneau from Customs duty
payments on foreign components used
in export production. On its domestic
sales, LeTourneau would be able to
defer duty payments, and to choose the
lower duty rate that applies to the listed
finished-product categories (duty-free to
5.5 percent) for the foreign inputs listed
above. LeTourneau would be able to
avoid duty on foreign inputs which
become scrap/waste, estimated at one
percent of imported inputs. The
application also indicates that the
company will derive savings from
simplification and expediting of the
company’s import and export
procedures. Finally, LeTourneau’s
application states that the company will
benefit from an FTZ-related exemption
from local property tax. All of the
above-cited savings from zone
procedures could help improve the
plant’s international competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St., NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,

U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.,
NW., Washington, DC 20230.

The closing period for their receipt is
March 29, 2004. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
April 13, 2004.

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at address Number 1 listed
above, and at the Airport Director’s
Office, East Texas Regional Airport, Rt.
3, Hwy 322, Longview, TX 75603.

Dated: January 15, 2004.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 04-1934 Filed 1-28-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-839]

Postponement of Preliminary
Countervailing Duty Determination:
Carbazole Violet Pigment 23 from India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is extending the time limit for the
preliminary determination in the
countervailing duty investigation of
carbazole violet pigment (CVP-23) from
India from February 14, 2004 until no
later than April 19, 2004. This extension
is made pursuant to section 703(c)(1)(A)
of the Tariff Act of 1930 (the Act).
EFFECTIVE DATE: January 29, 2004.

FOR FURTHER INFORMATION CONTACT:
Dana Mermelstein or Sean Carey, Office
of AD/CVD Enforcement 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington D.C. 20230;
telephone (202) 482-1391 or (202) 482—
1394, respectively.

SUPPLEMENTARY INFORMATION:

Postponement of Preliminary
Determination:

On December 11, 2003, the
Department initiated the countervailing
duty investigation of CVP-23 from India.
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See Notice of Initiation of
Countervailing Duty Investigation:
Carbazole Violet Pigment 23 from India,
68 FR 70778 (December 19, 2003). On
January 16, 2004, petitioners made a
timely request pursuant to 19 CFR
351.205(e) for a postponement of the
preliminary determination in
accordance with section 703(c)(1) of the
Act. Petitioners requested a
postponement in order to ensure
sufficient time to receive and analyze
submitted responses, and to allow time
for the Department to determine the
extent to which particular subsidies are
being used.

For reasons identified by the
petitioners, we see no compelling
reason not to postpone the preliminary
determination. Therefore, we are
postponing and extending the time limit
for the preliminary determination in the
countervailing duty investigation of
CVP-23 from India until no later than
April 19, 2004. This extension is made
pursuant to section 703(c)(1)(A) of the
Act.

This notice of postponement is
published pursuant to section 703(c)(2)
of the Act.

Dated: January 22, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—1935 Filed 1-28-04; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No.: 021108269-4015-02]

Climate Variability and Human Health,
FY 2004 Joint Announcement

AGENCY: Office of Global Programs
(OGP), Oceanic and Atmospheric
Research (OAR), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC). (In
collaboration with NSF)

ACTION: Notice.

SUMMARY: With the intent of stimulating
integrated multidisciplinary studies and
enhancing institutional collaboration,
the National Oceanic Atmospheric
Administration (NOAA) and the
National Science Foundation (NSF)
announce our interest in receiving
research proposals to improve
understanding of the human health
consequences related to climate
variability and enhance the integration
of useful climate information into
public health policy and decision-
making. This joint announcement is

intended to support the formation of
multidisciplinary teams working in
close collaboration on integrated
projects to illuminate the human,
biological, and physical pathways by
which climate may affect human health,
and which explore the potential for
applying climate and environmental
information toward the goal of
improved public health. We are also
interested in understanding how the
human health impacts and responses,
on shorter time scales (i.e. seasonal,
annual, decadal), affect our knowledge
of vulnerability and adaptation to
longer-term changes in the climate
system.

DATES: Pre-proposals must be received
by OGP no later than 5 p.m. eastern time
February 27, 2004. Full proposals must
be received at the Office of Global
Programs no later than 5 p.m. eastern
time April 23, 2004.

ADDRESSES: Full Proposals must be
submitted to: Office of Global Programs
(OGP); National Oceanic and
Atmospheric Administration, 1100
Wayne Avenue, Suite 1210, Silver
Spring, MD 20910-5603. Pre-proposals
can be submitted by e-mail to
ogpgrants@noaa.gov.

GENERAL INFORMATION CONTACT: Diane S.
Brown, Grants Manager (see
ADDRESSES), phone at 301-427-2089,
ext. 107, fax to 301-427-2222, or e-mail
at ogpgrants@noaa.gov.

SUPPLEMENTARY INFORMATION:

Electronic Access: Applicants should
read the full text of the full funding
opportunity announcement, which can
be accessed at OGP’s Web site: http://
www.ogp.noaa.gov or the central NOAA
site: http://www.ofa.noaa.gov/Camd/
SOLINDEX.HTML. This announcement
will also be available through
Grants.gov at: http://www.Grants.gov.
The standard NOAA application kit is
available on the OGP Web site at:
http://www.ogp.noaa.gov/grants/
appkit.htm.

Funding Availability: NOAA and NSF
believe that research on the relationship
between climate variability and human
health will benefit significantly from a
strong partnership with outside
investigators. An estimated $1 million
may be available for FY04. Current
plans assume that over 50% of the total
resources provided through this
announcement will support extramural
efforts, particularly those involving the
broad academic community. Funding
may be provided by NOAA or NSF. In
previous years, three to seven grants
have been awarded ranging from
$50,000 to $250,000 per year. Past or
current grantees funded under this

announcement are eligible to apply for
a new award which builds on previous
activities or areas of research not
covered in the previous award. Current
grantees should not request
supplementary funding for ongoing
research through this announcement.
Proposals may be for up to a three-year
period. It is anticipated that the funding
instrument for most of the extramural
awards will be a grant, however, in
some cases, if NOAA will be
substantially involved in the
implementation of the project, the
funding instrument may be a
cooperative agreement.

Statutory Authority: NOAA Authority: 15
U.S.C. 2931 et seq.; (CFDA No. 11.431)—
Climate and Atmospheric Research. NSF
Authority: 42 U.S.C. 1861-75; (CFDA No.
47.050)—Geosciences.

CFDA: No. 11.431, Climate and
Atmospheric Research.

Eligibility: Participation in this
competition is open to all institutions
eligible to receive support from NOAA
and NSF. For awards to be issued by
NOAA, eligible applicants are
institutions of higher education,
hospitals, other nonprofits, commercial
organizations, foreign governments,
organizations under the jurisdiction of
foreign governments, international
organizations, state, local and Indian
tribal governments and Federal
agencies. Applications from non-Federal
and Federal applicants will be
competed against each other. Proposals
selected for funding from non-Federal
applicants will be funded through a
project grant or cooperative agreement
under the terms of this notice. Proposals
selected for funding from NOAA
employees shall be effected by an
intragency funds transfer. Proposals
selected for funding from a non-NOAA
Federal Agency will be funded through
an interagency transfer. Before non-
NOAA Federal applicants may be
funded, they must demonstrate that they
have legal authority to receive funds
from another federal agency in excess of
their appropriation. Because this
announcement is not proposing to
procure goods or services from
applicants, the Economy Act (31 U.S.C.
1535) is not an appropriate legal basis.

Cost Sharing Requirements: None.

Evaluation and Selection Procedures:
NOAA published its first omnibus
notice announcing the availability of
grant funds for both projects and
fellowships/scholarships/internships for
Fiscal Year 2004 in the Federal Register
on June 30, 2003 (68 FR 38678). The
evaluation criteria and selection
procedures contained in the June 30,
2003 omnibus notice are applicable to
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this solicitation. For a copy of the June
30, 2003 omnibus notice, please go to:
http://www.ofa.noaa.gov/Camd/
SOLINDEX.HTML.

Limitation of Liability: Funding for
the program|s] listed in this notice is
contingent upon the availability of
Fiscal Year 2004 appropriations. NOAA
issues this notice subject to the
appropriations made available under the
current continuing resolution, H.J. Res.
69, “Making continuing appropriations
for the fiscal year 2004, and for other
purposes,” Public Law 108-84, as
amended by H.J. Res. 75, Public Law
108-104, H.J. Res. 76, Public Law 108—
107, and H.J. Res. 79, Public Law 108—
135. NOAA anticipates making awards
for the programs listed in this notice
provided that funding for the programs
is continued beyond January 31, 2004,
the expiration of the current continuing
resolution. In no event will NOAA or
the Department of Commerce be
responsible for proposal preparation
costs if these programs fail to receive
funding or are cancelled because of
other agency priorities. Publication of
this announcement does not oblige
NOAA to award any specific project or
to obligate any available funds.

The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements:
The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements
contained in the Federal Register notice
of October 1, 2002 (67 FR 49917), as
amended by the Federal Register notice
published on October 30, 2002 (67 FR
66109), are applicable to this
solicitation.

Paperwork Reduction Act: This
document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA). The
use of Standard Forms 424 and 424A,
424B, SF-LLL, and CD-346 have been
approved by OMB under the respective
control numbers 0348-0043, 0348—-0044,
0348-0040, 0348-0046, and 0605—0001.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA unless that
collection of information displays a
currently valid OMB control number.

Executive Order 12866: This notice
has been determined to be not
significant for purposes of Executive
Order 12866.

Executive Order 13132 (Federalism):
It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Intergovernmental Review:
Applications under this program are not
subject to Executive Order 12372,
“Intergovernmental Review of federal
programs.”’

Administrative Procedure Act/
Regulatory Flexibility Act: Prior notice
and an opportunity for public comments
are not required by the Administrative
Procedure Act or any other law for this
notice concerning grants, benefits, and
contracts (5 U.S.C. section 553(a)).
Because notice and opportunity for
comment are not required pursuant to 5
U.S.C. 553 or any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C.
section 601 et seq) are inapplicable.
Therefore, a regulatory flexibility
analysis has not been prepared.

Dated: January 23, 2004.
Louisa Koch,

Deputy Assistant Administrator, OAR,
National Oceanic and Atmospheric
Administration.

[FR Doc. 04—1897 Filed 1-28-04; 8:45 am)]
BILLING CODE 3510-KB-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Announcement of U.S. Coral Reef Task
Force Meeting

AGENCY: Department of Commerce.

ACTION: Notice of public meeting and
opportunity for public comment.

Time and Date: Session I—QOutreach
Workshop and Science Panels: 9 a.m. to
5 p.m., Tuesday, February 24, 2004,
EST; Session II—U.S. Coral Reef Task
Force Business Meeting: 8:30 a.m. to
5:30 p.m., Wednesday, February 25,
2004, EST.

Place: Main Auditorium, Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230.

SUMMARY: The Department of Commerce
announces a public meeting of the U.S.
Coral Reef Task Force (CRTF) February
24-25, 2004, in Washington, DC.
Through the coordinated efforts of its
members, including representatives of
twelve federal agencies, the Governors
of seven states and territories, and the
leaders of the Freely Associated States,
the Task Force has helped lead U.S.
efforts to address the coral reef crisis
and sustainably manage the nation’s
valuable coral reef ecosystems.

Matters To Be Considered: During the
public meeting, the CRTF will report on
the implementation of 3-year Local
Action Strategies, discuss the status of

Task Force resolutions, update action
items from the 10th CRTF meeting in
the Commonwealth of the Northern
Marianas Islands and Guam, and accept
public comments. Once finalized, the
agenda will be available from the
contact below and will also be
published on the Web at http://
coralreef.gov/.

Individuals and organizations can
register to attend the meeting at http://
coralreef.gov. There is also an
opportunity to register for both exhibit
space and to provide public comments
through the contacts below. Wherever
possible, those with similar viewpoints
or messages are encouraged to make
joint statements. Public comments will
be received on the afternoon of February
25, 2004. Written public statements may
also be submitted to the Task Force
prior to, during, or after the meeting.
The deadline for submission of written
public statements is March 10, 2004.
Only written public comments will
receive a response from the CRTF.

Travel information and meeting
updates are posted on the Web at
http://coralreef.gov.

FOR FURTHER INFORMATION CONTACT:
Organizations and individuals wishing
to register for public comments, submit
written statements or to obtain
additional information should contact
the CRTF meeting office:

Shane Guan, Coral Reef Conservation
Program, National Oceanic and
Atmospheric Administration (NOAA),
Office of Response and Restoration, N/
ORR, 1305 East West Hwy, Silver
Spring, MD 20910, Phone (301) 713—
2989 x118, Fax (301) 713—4389, E-mail:
Shane.Guan@noaa.gov.

Exhibit space reservations can be
made by contacting Miguel Lugo at the
above address or at
Miguel. Lugo@noaa.gov, (301) 713-2989
x102.

Dated: January 23, 2004.
Jamison S. Hawkins,

Deputy Assistant Administrator, Ocean
Services and Coastal Zone Management,
National Oceanic and Atmospheric
Administration.

[FR Doc. 04-1903 Filed 1-28-04; 8:45 am]

BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 010604B]
Marine Mammals; File No. 116-1729

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
Sea World, Inc., 7007 Sea World Drive,
Orlando, Florida 32821, has applied in
due form for a permit to import one
beluga whale (Delphinapterus leucas)
and one Commerson’s dolphin
(Cephalorhynchus commersonii) for the
purposes of public display.

DATES: Written or telefaxed comments
must be received on or before March 1,
2004.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910 (301/
713-2289); and

Regional Administrator, Southwest
Region, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach,
California 90802, (562/980—4021).

Written comments or requests for a
public hearing on this request should be
submitted to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular permit request
would be appropriate.

Comments may also be submitted by
facsimile at (301) 713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period. Please note that
comments will not be accepted by e-
mail or other electronic media.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Jill Lewandowski,
(301/713-2289).

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), and the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216).

The applicant requests authorization
to import one male, adult beluga whale
(Delphinapterus leucas) and one male,
adult Commerson’s dolphin
(Cephalorhynchus commersonii) from
the Duisburg Zoo, Germany to Sea
World of California in San Diego,
California. The applicant requests this
import for the purpose of public
display. The receiving facility, Sea
World of California, 1720 South Shores

Road, San Diego, California 92109 is: (1)
open to the public on regularly
scheduled basis with access that is not
limited or restricted other than by
charging for an admission fee; (2) offers
an educational program based on
professionally accepted standards of the
AZA and the Alliance for Marine
Mammal Parks and Aquariums; and (3)
holds an Exhibitor’s License, number
93-C-069, issued by the U.S.
Department of Agriculture under the
Animal Welfare Act (7 U.S.C. 2131-59).

In addition to determining whether
the applicant meets the three public
display criteria, NMFS must determine
whether the applicant has demonstrated
that the proposed activity is humane
and does not represent any unnecessary
risks to the health and welfare of marine
mammals; that the proposed activity by
itself, or in combination with other
activities, will not likely have a
significant adverse impact on the
species or stock; and that the applicant’s
expertise, facilities and resources are
adequate to accomplish successfully the
objectives and activities stated in the
application.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMEFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: January 23, 2004.
Stephen L. Leathery,
Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 04-1937 Filed 1-28-04; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool, Man-Made Fiber, Silk
Blend and Other Vegetable Fiber
Textiles and Textile Products
Produced or Manufactured in Taiwan

January 26, 2004.

AGENCY: Committee for the

Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: February 2, 2004.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limit for Group I is being
increased for special shift, decreasing
the limit for Group III to account for the
special shift being applied to Group I.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003).
Information regarding the availability of
the 2004 CORRELATION will be
published in the Federal Register at a
later date. Also see 68 FR 59927,
published on October 20, 2003.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

January 26, 2004.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 14, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Taiwan and
exported during the twelve-month period
which began on January 1, 2004 and extends
through December 31, 2004.

Effective on February 2, 2004, you are
directed to adjust the current limits for the
following categories, as provided for under
the Uruguay Round Agreement on Textiles
and Clothing:
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Category

Twelve-month limit1

Group |

200-220, 224, 225/
317/326, 226, 227,
300/301, 313-315,
360-363, 369-S2,
369-0 3, 400-414,
469pt4, 603, 604,
611, 613/614/615/
617, 618, 619/620,
624, 625/626/627/

628/629 and

666pts, as a

group.
Group Il

Sublevel in Group Il

226,731,409 square
meters equivalent.

845 360,273 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December

31, 2003.

2Category 369-S:

6307.10.2005.

only

HTS number

3 Category 369-0: all HTS numbers except

6307.10.2005
4202.12.4000,
4202.22.4020,
4202.32.4000,
4202.92.1500,
5601.10.1000,
5701.90.2020,
5702.49.1020,
5702.99.1010,
5805.00.3000,
6301.30.0010,
6302.51.2000,
6302.60.0010,
6302.91.0025,
6302.91.0060,
6303.91.0020,
6305.20.0000,
6307.10.1090,
6307.90.5010,
6307.90.9882,

(Category
4202.12.8020,
4202.22.4500,
4202.32.9530,
4202.92.3016,
5601.21.0090,
5702.10.9020,
5702.49.1080,
5702.99.1090,
5807.10.0510,
6301.30.0020,
6302.51.3000,
6302.60.0030,
6302.91.0045,
6303.11.0000,
6304.91.0020,
6306.11.0000,
6307.90.3010,
6307.90.8910,
6406.10.7700,

369-S); and
4202.12.8060,
4202.22.8030,
4202.92.0505,
4202.92.6091,
5701.90.1020,
5702.39.2010,
5702.59.1000,
5705.00.2020,
5807.90.0510,
6302,51.1000,
6302.51.4000,
6302.91.0005,
6302.91.0050,
6303.91.0010,
6304.92.0000,
6307.10.1020,
6307.90.4010,
6307.90.8945,
9404.90.1000,

9404.90.8040 and 9404.90.9505 (Category

369pt.).

4 Category 469pt.: all HTS numbers except
5601.29.0020, 5603.94.1010, 6304.19.3040,
6304.91.0050, 6304.99.1500, 6304.99.6010,
6308.00.0010 and 6406.10.9020.

5 Category 666pt.: all HTS numbers except

5805.00.4010,
6301.40.0020,
6302.53.0020,
6302.93.2000,
6303.92.1000,
6303.99.0010,
6304.19.2000,
6304.99.6020,

6301.10.0000,
6301.90.0010,
6302.53.0030,
6303.12.0000,
6303.92.2010,
6304.11.2000,
6304.91.0040,
6307.90.9884,

and 9404.90.9522.

6301.40.0010,
6302.53.0010,
6302.93.1000,
6303.19.0010,
6303.92.2020,
6304.19.1500,
6304.93.0000,

9404.90.8522

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 04—1933 Filed 1-28-04; 8:45 am]

BILLING CODE 3510-DR-S

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent To Prepare a Draft
Environmental Impact Statement/
Environmental Impact Report (DEIS/
DEIR) for Proposed Future Permit
Actions Under Section 404 of the Clean
Water Act for the Newhall Ranch
Specific Plan and Associated Facilities
Along Portions of the Santa Clara
River and its Side Drainages, in Los
Angeles County, CA

AGENCY: U.S. Army Corps of Engineers,
DoD.
ACTION: Notice of Intent (NOI).

SUMMARY: The project proponent and
landowner, The Newhall Land and
Farming Company, has requested a
long-term section 404 permit from the
Corps of Engineers for facilities
associated with the Newhall Ranch
Specific Plan. Pursuant to section
102(2)(c) of the National Environmental
Policy Act of 1969 (NEPA) as
implemented by the regulations of the
Council on Environmental Quality
(CEQ), 40 CFR 1500-1508, the Corps of
Engineers intends to prepare a Draft
Environmental Impact Statement (DEILS)
to evaluate the potential effects of the
proposed action on the environment. To
eliminate duplication of paperwork, the
Corps of Engineers intends to coordinate
the DEIS with the Draft Environmental
Impact Report (DEIR) being prepared by
the California Department of Fish and
Game. The joint document will meet the
requirements of NEPA as well as enable
the Corps to analyze the project
pursuant to the 404(b)(1) Guidelines and
assess potential impacts on various
public interest factors.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and Draft EIS/EIR can be answered by
Dr. Aaron O. Allen, Corps Project
Manager, at (805) 585—2148. Comments
shall be addressed to: U.S. Army Corps
of Engineers, Los Angeles District,
Ventura Field Office, ATTN: File
Number 2003-01264—-A0A, 2151
Alessandro Drive, Suite 110, Ventura,
CA 93001. Alternatively, comments can
be e-mailed to:
Aaron.O.Allen@usace.army.mil.

SUPPLEMENTARY INFORMATION:

1. Project Site and Background
Information. The Newhall Ranch Project
is located in northern Los Angeles
County and encompasses approximately
12,000 acres. The Santa Clara River and
State Route 126 traverse the northern
portion of the Specific Plan area. The
river extends approximately 5.5 miles

east to west across the site. On March
27, 2003, the Los Angeles County Board
of Supervisors approved the Specific
Plan, which establishes the general plan
and zoning designations necessary to
develop the site with residential,
commercial, and mixed uses over the
next 20 to 30 years. The Newhall Ranch
Specific Plan also includes a Water
Reclamation Plant at the western edge of
the project area. Individual projects,
such as residential, commercial, and
industrial developments, roadways, and
other public facilities would be
developed over time in accordance with
the development boundaries and
guidelines in the approved Specific
Plan. Many of these developments
would require work in and adjacent to
the Santa Clara River and its side
drainages (‘“waters of the United
States”).

The Newhall Land and Farming
Company would develop most of the
above facilities. However, other entities
could construct some of these facilities
using the approvals or set of approvals
issued to The Newhall Land and
Farming Company. The proposed
Section 404 permit would also include
routine maintenance activities to be
carried out by Los Angeles County
Department of Public Works using the
Section 404 permit issued to The
Newhall Land and Farming Company.
Any party utilizing a Section 404 permit
issued to The Newhall Land and
Farming Company would be bound by
the same conditions in the Section 404
permit.

2. Proposed Action. Newhall Land has
identified various activities associated
with the Newhall Ranch Project that
would require Corps permitting. Many
of the proposed activities would require
a 404 permit because the activities
would affect the riverbed or banks
within the jurisdictional limits of the
Corps in San Martinez Grande,
Chiquito, Potrero, and Long canyons,
and smaller drainages with peak flows
of less than 2,000 cubic feet per second,
as well as the Santa Clara River. These
activities are listed and described in
further detail below:

* Bank protection to protect land
development projects along water
courses (including buried soil cement,
buried gunite, grouted riprap, ungrouted
riprap, and gunite lining);

* Drainage facilities such as storm
drains or outlets and partially lined
open channels;

* Grade control structures;

» Bridges and drainage crossings;

« Utility crossings;

o Trails;

* Building pads;
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» Activities associated with
construction of a Water Reclamation
Plant (WRP) adjacent to the Santa Clara
River and required bank protection;

» Water quality control facilities
(sedimentation control, flood debris,
and water quality basins);

» Ongoing maintenance activities by
the LACDPW; and

* Temporary haul routes for grading
equipment.

3. Scope of Analysis. The DEIS will be
a project-level document which
addresses a number of interrelated
actions over a specific geographic area
that (1) would occur as logical parts in
the chain of contemplated actions, and
(2) would be implemented under the
same authorizing statutory or regulatory
authorities. The information in the DEIS
will be sufficient for the Corps to make
a decision regarding the issuance of a
long-term Section 404 permit for the
Newhall Ranch Specific Plan.

The document will be a joint Federal
and state document. The California
Department of Fish and Game (CDFG)
will prepare an Environmental Impact
Report (EIR) in accordance with the
California Environmental Quality Act
for the same project regarding a state
streambed alteration agreement and
state endangered species permit. The
Corps and CDFG will work
cooperatively to prepare a joint DEIS/
DEIR document, and to coordinate the
public noticing and hearing processes
under Federal and state laws.

The impact analysis will follow the
directives in 33 CFR part 325 which
requires that it be limited to the impacts
of the specific activities requiring a 404
permit and only those portions of the
project outside of “waters of the United
States” over which the Corps has
sufficient control and responsibility to
warrant Federal review. The Corps will
extend the geographic scope of the
environmental analysis beyond the
boundaries of “waters of the United
States” in certain areas to address
indirect and cumulative impacts of the
regulated activities, and to address
connected actions pursuant to NEPA
guidelines (40 CFR part 1508). In these
upland areas, the Corps will evaluate
impacts to the environment and identify
feasible and reasonable mitigation
measures and the appropriate state or
local agencies with authority to
implement these measures if they are
outside the authority of the Corps. In
evaluating impacts to areas and
resources outside the Corps’
jurisdiction, the Corps will consider the
information and conclusions from the
Final Program EIR for the Specific Plan
prepared by Los Angeles County
Department of Regional Planning.

However, the Corps will exercise its
independent expertise and judgment in
addressing indirect and cumulative
impacts to upland areas due to issuance
of the proposed Section 404 permit.

4. Issues. There are several potential
environmental issues that will be
addressed in the DEIS/DEIR. Additional
issues may be identified during the
scoping process. Issues initially
identified as potentially significant
include:

(a) Surface Water Hydrology, Erosion
and Sedimentation;

(b) Groundwater;

(c) Water Quality;

(d) Biological Resources;
(e) Land Use;

(f) Cultural and Paleontological
Resources;

(g) Air Quality;

(h) Noise;

(i) Traffic;

(j) Visual Resources;

(k) Parks, Recreation and Trails.

5. Alternatives. Alternatives initially
being considered for the proposed
improvement project include the
following:

(a) Alternate locations and
configurations of various proposed
facilities such as buried bank
stabilization, bridges, and grade control
structures, along each of the major side
drainages including Chiquito Canyon,
Potrero Canyon, San Martinez Grande,
and Long Canyon, as well as the Santa
Clara River;

(b) No Federal action (no construction
of facilities within “Waters of the
U.S.”);

(c) No Project (no physical changes).
6. Scoping Process. A public scoping
meeting to receive input on the scope of
the DEIS will be conducted on February
19, 2004 at 6:30 p.m. at Castaic Middle

School, located at 28900 Hillcrest
Parkway in Castaic, California.
Participation in the scoping meeting by
Federal, state, and local agencies, and
other interested private citizens and
organizations are encouraged.

7. Availability of the Draft EIS/EIR.
The joint lead agencies expect the Draft
EIS/EIR to be made available to the
public in the summer of 2004. A public
hearing will be held during the public
comment period for the Draft EIS/EIR.

Dated: January 7, 2004.

John V. Guenther,

Lieutenant Colonel, U.S. Army, Acting District
Engineer.

[FR Doc. 04-1671 Filed 1-28-04; 8:45 am]
BILLING CODE 3710-92-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before March
29, 2004.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.
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Dated: January 23, 2004.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Annual Performance Reports for
FIPSE International Consortia Programs.

Frequency: Annually.

Affected Public: Not-for-profit
institutions; State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 85.
Burden Hours: 20.

Abstract: The renewal of FIPSE’s
annual performance report for the three
international programs is necessary to
ensure that the information and data
collected results in a balanced and
effective assessment of the student
exchanges and curricular developments
of the EC-US Program, the North
American Program, and the US—Brazil
Program.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2442. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
202024651 or to the e-mail address
vivian_reese@ed.gov. Requests may also
be electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joe Schubart at his
e-mail address Joe.Schubart@ed.gov
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 04—-1898 Filed 1-28-04; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection requests.

SUMMARY: The Leader, Regulatory
Information Management, Office of the
Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: An emergency review has been
requested in accordance with the Act
(44 U.S.C. Chapter 3507 (j)), since
public harm is reasonably likely to
result if normal clearance procedures
are followed. Approval by the Office of
Management and Budget (OMB) has
been requested by February 9, 2004. A
regular clearance process is also
beginning. Interested persons are
invited to submit comments on or before
March 29, 2004.

ADDRESSES: Written comments
regarding the emergency review should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Melanie Kadlic, Desk Officer:
Department of Education, Office of
Management and Budget; 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the Internet address
Melanie_Kadlic@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Director of OMB provide
interested Federal agencies and the
public an early opportunity to comment
on information collection requests. The
Office of Management and Budget
(OMB) may amend or waive the
requirement for public consultation to
the extent that public participation in
the approval process would defeat the
purpose of the information collection,
violate State or Federal law, or
substantially interfere with any agency’s
ability to perform its statutory
obligations. The Leader, Information
Management Group, Office of the Chief
Information Officer, publishes this
notice containing proposed information
collection requests at the beginning of
the Departmental review of the
information collection. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. ED invites
public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper

functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on respondents, including
through the use of information
technology.

Dated: January 26, 2004.
Angela C. Arrington,

Leader, Regulatory Information Management,
Office of the Chief Information Officer.

Federal Student Aid

Type of Review: New Collection.
Title: Pell Grant reporting under the
Common Origination and Disbursement

(COD) system.

Abstract: The Federal Pell Grant
Program is a student financial assistance
program authorized under the Higher
Education Act of 1965 (HEA), as
amended. This program provides grant
assistance to an eligible student
attending an institution of higher
education. The institution determines
the student’s award (based on a formula
established in statute) and disburses
program funds to the student on behalf
of the Department (ED). To account for
the funds disbursed, institutions report
student payment information to ED
electronically. Electronic reporting was
formerly done through the Recipient
Financial Management System (RFMS),
but is now done through the Common
Origination and Disbursement (COD)
system. COD is a simplified process for
requesting, reporting, and reconciling
Pell Grant funds.

SUPPLEMENTARY INFORMATION: An
emergency request for clearance has
been requested for approval by February
9, 2004. Collection activity for this
collection is ongoing. Approval is
requested to ensure that program
funding could be disbursed to students.

Frequency: On Occasion; Monthly.

Affected Public: Not-for-profit
institutions (primary), Businesses or
other for-profit, State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 5,000,000.
Burden Hours: 350,000.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2446. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
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be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements,
contact Joe Schubart at 202—708—9266.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 04-1928 Filed 1-28-04; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC04-55-000, et al.]

American Transmission Company LLC,
et al.; Electric Rate and Corporate
Filings

January 22, 2004.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. American Transmission Company
LLC

[Docket No. EC04-55—000]

Take notice that on January 20, 2004,
American Transmission Company LLC
(ATCLLC) tendered for filing an
application under section 203 of the
Federal Power Act for authority to
acquire transmission facilities from
Upper Peninsula Public Power Agency.

Comment Date: February 10, 2004.

2. FPL Energy Marcus Hook, L.P.
Complainant v. PJM Interconnection,
L.L.C. Respondent

[Docket No. EL04-57—000]

Take notice that on January 20, 2004,
FPL Energy Marcus Hook, L.P. (FPLE
Marcus Hook) filed a Complaint against
PJM Interconnection, L.L.C. (PJM)
regarding charges for interconnection
under an Interconnection Service
Agreement dated January 20, 2002.

FPLE Marcus Hook states that a copy
of the Complaint was served upon PJM
and upon Conectiv.

Comment Date: February 9,2004.

3. MxEnergy Inc.
[Docket No. ER02—-737—-001]

Take notice that on January 15, 2004,
MxEnergy Inc. tendered for filing a
Notice of Withdrawal of a compliance
filing made on December 17, 2003 in
Docket No. ER02-737-001.

Comment Date: January 30, 2004.
4. UAE Mecklenburg Cogeneration LP
[Docket No. ER02—-1902—-001]

Take notice that on December 17,
2003, UAE Mecklenburg Cogeneration
LP, submitted a compliance filing in
response to the Commission’s November
17, 2003 Order Amending Market-based
Rate Tariffs and Authorizations, in
Docket Nos. EL01-118-000 and 001.

Comment Date: January 30, 2004.
5. Nevada Power Company
[Docket No. ER02-1913-004]

Take notice that on January 15, 2004,
Nevada Power Company (Nevada
Power) submitted a compliance filing
pursuant to the Commission’s Order
issued in Docket Nos. ER02—-1913-002
and 003 making the required change to
the Interconnection and Operation
Agreement between Nevada Power and
GenWest, LLC.

Comment Date: February 5, 2004.
6. Public Service Company of Colorado
[Docket No. ER03—971-002]

Take notice that on January 5, 2004,
Public Service Company of Colorado
submitted for filing signed copies of
Appendices A and D to the Settlement
Agreement between Public Service
Company and Yampa Valley Electric
Association Inc filed on December 30,
2003.

Comment Date: February 2, 2004.

7. AmerenEnergy Resources Generating
Company
[Docket No. ER04-53-003]

Take notice that on January 15, 2004,
AmerenEnergy Resources Generating
Company (AERG) submitted for filing a
supplement to its Notice of Succession
previously filed in Docket No. ER04-53
on October 17, 2003.

Comment Date: February 5, 2004.

8. Forest Energy Partners, LLC
[Docket No. ER04-197-001]

Take notice that on January 5, 2004,
Forest Energy Partners LLC, submitted
for filing a revised Rate Schedule FERC
No. 1 and Petition for Order Accepting
Market-based Rate Schedule, and
granting waivers and blanket approvals.

Comment Date: February 2, 2004.

9. California Independent System
Operator Corporation

[Docket No. ER04-370-001]

Take notice that on January 5, 2004,
the California Independent System
Operator Corporation (ISO) submitted
revisions to the informational filing
made on December 31, 2003 to the
updated Transmission Access Charge
Rates effective January 1, 2004.

The ISO states that this filing has been
served upon the Public Utilities
Commission of the State of California,
the California Energy Commission, the
California Electricity Oversight Board,
the Participating Transmission Owners,
and upon all parties with effective
Scheduling Coordinator Service
Agreements under the ISO Tariff and in
addition, the ISO is posting the filing on
the ISO Home Page.

Comment Date: February 2, 2004.

10. NRG Northern Ohio Generating LLC

[Docket No. ER04—406—000]

Take notice that on January 14, 2004,
NRG Northern Ohio Generating LLC
(NRG Northern Ohio) submitted
pursuant to Section 35.15 of the Federal
Energy Regulatory Commission’s
regulations, 18 CFR 35.15, a notice
canceling NRG Northern Ohio’s FERC
Rate Schedule No. 1 and Service
Agreement No. 1 thereunder. NRG
Northern Ohio requests that the
cancellation be made effective January
14, 2004.

Comment Date: February 4, 2004.

11. Wisconsin Electric Power Company

[Docket No. ER04— 407—000]

Take notice that on January 15, 2004,
Wisconsin Electric Power Company
(Wisconsin Electric) tendered for filing
the inputs to the formula rates in
Exhibit No. 4 of two Generation-
Transmission Must Run Agreements
with American Transmission Company,
LLC (ATLLLC). Wisconsin Electric
states that the inputs are reflected in an
updated Exhibit No. 4.4 for Wisconsin
Electric’s Oak Creek Power Plant and
Presque Isle and Upper Peninsula of
Michigan Hydroelectric Plants.
Wisconsin Electric further states that by
the terms of the Must Run Agreements,
the inputs to the formula rate tendered
for filing herein took effect on January
1, 2004. As such, Wisconsin Electric
requests that the updates to Exhibit Nos.
4.4 of the Must Run Agreements be
made effective on January 1, 2004.

Wisconsin Electric states that copies
of this filing have been provided to
ATCLLC, the Michigan Public Service
Commission and the Public Service
Commission of Wisconsin.

Comment Date: February 5, 2004.
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12. MDU Resources Group, Inc.

[Docket No. ES04—-11-000]

Take notice that on January 16, 2004,
the MDU Resources Group, Inc. (MDU)
submitted an application pursuant to
Section 204 of the Federal Power Act
seeking authorization for the issuance of
an additional 1.5 million shares of
MDU'’s common stock to be issued from
time to time in connection with MDU'’s
1998 Option Award Program.

MDU also requests a waiver from the
Commission’s competitive bidding and
negotiated placement requirements at 18
CFR 34.2.

Comment Date: February 5, 2004.

13, Idaho County Light & Power
Cooperative Association, Inc.

[Docket No. ES04-12-000]

Take notice that on January 16, 2004,
the Idaho County Light & Power
Cooperative Association, Inc. (Idaho
County) submitted an application
pursuant to Section 204 of the Federal
Power Act to renew authorization to
make long-term borrowing in an amount
not to exceed $1.5 million under a loan
agreement with the National Rural
Utilities Cooperative Finance
Corporation.

Idaho County also requests a waiver
from the Commission’s competitive
bidding and negotiated placement
requirements at 18 CFR 34.2.

Comment Date: February 12, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18

CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E4-142 Filed 1-28-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC04-51-000, et al.]

Westar Energy, Inc., et al.; Electric
Rate and Corporate Filings

January 21, 2004.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Westar Energy, Inc. and Kaw Valley
Electric Cooperative, Inc.

[Docket No. EC04-51-000]

Take notice that on January 13, 2004,
Westar Energy, Inc. (Westar Energy) and
Kaw Valley Electric Cooperative, Inc.
(Kaw Valley), filed an application with
the Federal Energy Regulatory
Commission (Commission) pursuant to
Section 203 of the Federal Power Act,
16 U.S.C. 824b, and Part 33 of the
Commission regulations, 18 CFR part
33. Westar Energy requests
authorization and approval of the sale
by Westar Energy of certain
jurisdictional transmission assets
located in the State of Kansas to Kaw
Valley.

Comment Date: February 3, 2004.

2. Frederickson Power L.P. and Puget
Sound Energy, Inc.

[Docket No. EC04-53-000]

Take notice that on January 14, 2004,
Frederickson Power L.P. (Frederickson)
and Puget Sound Energy, Inc. (PSE)
(collectively, the Applicants) filed with
the Federal Energy Regulatory
Commission pursuant to section 203 of
the Federal Power Act (the FPA), 16
U.S.C. 824b, and Part 33 of the
Commission’s regulations, 18 CFR part
33, an application for authorization of a
disposition of jurisdiction facilities
relating to the sale of a 249 MW
generating facility by Frederickson to
PSE. The Applicants request
confidential treatment of certain
portions of the Purchase and Sale
Agreement relating to the proposed
transaction, and have provided redacted

versions that omit privileged
information.
Comment Date: February 4, 2004.

3. California Independent System
Operator Corporation

[Docket No. ER02-1656—018]

Take notice that on January 16, 2004,
the California Independent System
Operator Corporation (CAISO) tendered
for filing its Response to a letter request
from Jamie Simler, Director, Division of
Tariffs and Market Development—West,
issued on December 16, 2003 in the
captioned proceeding.

The CAISO states that copies of this
filing were served upon all parties
designated on the official service list
compiled by the Secretary in this
proceeding.

Comment Date: January 30, 2004.

4. San Diego Gas & Electric Company

[Docket No. ER03-601-002]

Take notice that on January 13, 2004,
San Diego Gas & Electric Company
(SDG&E) tendered for filing its
redesignated Transmission Owner Tariff
(TO Tariff), FERC Electric Tariff,
Original Volume No. 11 and the first
revised rate sheets for its TO Tariff.
SDG&E states that the purpose of this
filing is to comply with the Federal
Energy Regulatory Commission’s Order
rendered in Docket No. ER03-601 on
December 18, 2003.

SDG&E states that copies of this filing
were served upon the Service List
complied by the Secretary in this
docket.

Comment Date: February 3, 2004.

5. Pacific Gas and Electric Company

[Docket No. ER04-400-000]

Take notice that on January 14, 2004,
Pacific Gas and Electric Company
(PG&E) tendered for filing Generator
Special Facilities Agreement (GSFA),
and Generator Interconnection
Agreement (GIA) between PG&E and
Mirant Delta, LLC (Mirant), El Dorado
Irrigation District (E1 Dorado), and
Midway Sunset Cogeneration Company
(Midway Sunset) (collectively, Parties),
and Notice of Termination of PG&E
Service Agreement No. 51, under FERC
Electric Tariff, Sixth Revised Volume
No. 5.

PG&E states that copies of this filing
have been served upon Mirant, El
Dorado, Midway Sunset, the California
Independent System Operator
Corporation and the California Public
Utilities Commission.

Comment Date: February 4, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
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Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E4—143 Filed 1-28-04; 8:45 am]
BILLING CODE 6717-01-P

FEDERAL ELECTION COMMISSION
Sunshine Act Meeting

DATE AND TIME: Tuesday, February 3,
2004 at 10 a.m.

PLACE: 999 E Street, NW., Washington,
DC.

STATUS: This meeting will be closed to
the public.

ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2
U.S.C. 437g.

Audits conducted pursuant to 2
U.S.C. 437g, 438(b), and Title 26, U.S.C.
Matters concerning participation in civil
actions or proceedings or arbitration.
Internal personnel rules and procedures
or matters affecting a particular
employee.

* * * * *

DATE AND TIME: Thursday, February 5,
2004, 2: p.m.

PLACE: 999 E Street, NW., Washington,
DC (Ninth Floor)

STATUS: This meeting will be open to the
public.

ITEMS TO BE DISCUSSED:

Correction and Approval of Minutes.

Draft Advisory Opinion 2003-37:
Americans for a Better Country by Keith
A. Davis, Treasurer.

Draft Advisory Opinion 2003-38:
United States Representative Eliot Engel
by counsel, Cassandra Lentchner.

Draft Advisory Opinion 2003-39:
Credit Union National Association by
counsel, Jan Witold Baran and D. Mark
Renaud.

Draft Advisory Opinion 2003—40: U.S.
Navy Veterans’ Good Government Fund
by Bill Meyers, Treasurer.

Routine Administrative Matters.
PERSON TO CONTACT FOR INFORMATION:
Robert W. Biersack, Acting Press
Officer, Telephone: (202) 694—-1220.

Mary W. Dove,
Secretary of the Commission.

[FR Doc. 04-1964 Filed 1-27-04; 12:25 pm]
BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

A De Novo Corporation To Do
Business Under Section 25A of the
Federal Reserve Act

An application has been submitted for
the Borad’s approval of the organization
of a corporation to do business under
section 25A of the Federal AReserve Act
(Edge Corporation) 12 U.S.C. § 611 et
seq. The factors that are to be
considered in acting on the application
are set forth in the Board’s Regulation K
(12 CFR 211.5).

The application may be inspected at
the Federal Reserve Bank of San
Francisco or at the Board of Governors.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identify specifically any questions of
fact that are in dispute, and summarize
the evidence that would be presented at
a hearing.

Comments regarding the application
my be received by the Reserve Bank
indicated or at the offices of the Board
of Governors not later than February 23,
2004.

A. Federal Reserve Bank of San
Francisco (Tracy Basinger, Director,
Regional and Community Bank Group)
101 Market Street, San Francisco,
California 94105-1579:

1. Zions First National Bank, Salt
Lake City, Utah; to establish Zions Bank
International, Las Vegas, Nevada, as an
Edge Corporation, and a wholly owned
subsidiary, Van der Moolen UK Limited,
pursuant to section 25A of the Federal
Reserve Act.

Board of Governors of the Federal Reserve
System, January 23, 2004.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 04—1894 Filed 1-28-04; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than February
12, 2004.

A. Federal Reserve Bank of Chicago
(Patrick Wilder, Managing Examiner)
230 South LaSalle Street, Chicago,
Illinois 60690—1414:

1. Steven D. Dehnert, Lake Mills,
Wisconsin; Cheryl A. Dobson, Fort
Atkinson, Wisconsin, and Steven R.
Hein, Edgerton, Wisconsin, as trustees;
to acquire voting shares of Citizens
Financial Corporation Employee Stock
Ownership Plan and Trust, Fort
Atkinson, Wisconsin, and thereby
indirectly acquire voting shares of
Citizens State Bank and Trust, Fort
Atkinson, Wisconsin.

Board of Governors of the Federal Reserve
System, January 23, 2004.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 04—1892 Filed 1-28-04; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
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holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than February 23,
2004.

A. Federal Reserve Bank of Chicago
(Patrick Wilder, Managing Examiner)
230 South LaSalle Street, Chicago,
Mlinois 60690-1414:

1. NRBC Holding Corporation,
Chicago, lllinois; to become a bank
holding company by acquiring 100
percent of the voting shares of The
National Republic Bank of Chicago,
Chicago, Illinois.

Board of Governors of the Federal Reserve
System, January 23, 2004.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 04—1893 Filed 1-28-04; 8:45 am]
BILLING CODE 6210-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—04—23]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on

proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call the CDC Reports
Clearance Officer on (404) 498-1210.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Send comments to Seleda
Perryman, CDC Assistant Reports
Clearance Officer, 1600 Clifton Road,
MS-E11, Atlanta, GA 30333. Written
comments should be received within 60
days of this notice.

Proposed Project: National Electronic
Disease Surveillance System (NEDSS)—
New—Office of the Director (OD),
Centers for Disease Control and
Prevention (CDC).

Background

CDC is responsible for the collection
and dissemination of nationally
notifiable diseases’ information and for
monitoring and reporting the impact of
epidemic influenza on mortality, Public
Health Services Act (42 U.S.C. 241). In
April 1984, CDC Epidemiology Program
Office (EPO) in cooperation with Cities,
State and Territorial Epidemiologists
(CSTE) and epidemiologists in six states
began a pilot project, the Epidemiologic
Surveillance Project (ESP), designed to
demonstrate the efficiency and
effectiveness of computer transmission
of surveillance data between CDC and
the state health departments. Each state
health department used its existing
computerized disease surveillance
system to transmit specific data
concerning each case of a notifiable
disease, and CDC technicians developed
computer software to automate the
transfer of data from the state to CDC.

In June 1985, CSTE passed a
resolution supporting ESP as a workable
system for electronic transmission of
notifiable disease case reports from the
states/territories to CDC, and as the
program was extended beyond the
original group of states, EPO began to
provide software, training and technical

support to state health department staff
overseeing the transition from hard-
copy to automated transmission of
surveillance data.

By 1989, all 50 states were using this
computerized disease surveillance
system, which was then renamed the
National Electronic
Telecommunications System for
Surveillance (NETSS) to reflect its
national scope. Core surveillance data
are transmitted to CDC by the states and
territories through NETSS. NETSS has a
standard record format for data
transmitted and does not require the use
of a specific software program. The
ability of NETSS to accept records
generated by different software
programs is what made it useful for the
efficient integration of surveillance
systems nationwide.

Since 1999, CDC, Epidemiology
Program Office (EPO) has worked with
CSTE, state and local public health
system staff, and other CDC disease
prevention and control program staff to
identify information and information
technology standards to support
integrated disease surveillance. That
effort is now focused on development of
the National Electronic Disease
Surveillance System (NEDSS),
coordinated by CDC’s Deputy Director
for Integrated Health Information
Systems.

NEDSS will electronically integrate
and link together a wide variety of
surveillance activities and will facilitate
more accurate and timely reporting of
disease information to CDC and state
and local health departments.
Consistent with recommendations
supported by our state and local
surveillance partners and described in
the 1995 report, Integrating Public
Health Information and Surveillance
Systems, NEDSS will include data
standards, an internet based
communications infrastructure built on
industry standards, and policy-level
agreements on data access, sharing,
burden reduction, and protection of
confidentiality. To support NEDSS, CDC
is supporting the development of an
information system, the NEDSS Base
System (NBS), which will use NEDSS
technical and information standards,
(http://www.cdc.gov/od/hissb/doc/
NEDSSBaseSysDescription.pdf). We are
requesting a three-year clearance of the
NBS data that is not currently covered
by an existing clearance. There are
currently no costs to respondents
because their costs will be covered by a
grant from the CDC. However, there may
be future costs associated with their
participation in the NBS.
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Dated: January 22, 2004.
Alvin Hall,
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.
[FR Doc. 04-1843 Filed 1-28-04; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Public Notice

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Notice.

SUMMARY: This is a request for
information only. It is not a request for
proposal and does not commit the
government to issue a solicitation, make
an award, or pay any costs associated
with responding to this announcement.
All submitted information shall remain
with the government and will not be
returned.

The Centers for Disease Control and
Prevention (CDC), National Center for
Infectious Disease (NCID), Division of
Bacterial and Mycotic Diseases (DBMD)
through its component Branches has
lead technical responsibility for a
number of Category A, B and C
bioterrorism agents and their associated
toxins (Bacillus anthracis, Clostridium
botulinum, Brucella sps., Burkholderia
sps., Staphylococcus entertoxin B, other
food- or waterborne bacterial pathogens,
and other bacterial agents). DBMD uses
epidemiologic, laboratory, clinical, and
biostatistical sciences to control and
prevent bacterial and mycotic infectious
disease. The Division also conducts
applied research in a variety of settings,
and translates the findings of this
research into public health practice.

DBMD is seeking to evaluate
commercial products, or products in
development, for in vitro comparison of
immunotherapeutic and
immunoprophylactic antibody
treatments for anthrax. Specifically
these may include monoclonal and
polyclonal antibody toxin inhibitors and

inhibitors of intracellular anthrax toxin
function. CDC will coordinate the
evaluation of products in a range of in
vitro and in vivo models. Data obtained
from this comparative analysis will be
used by CDC and DHHS in making
recommendations and decisions on
development of an appropriate
procurement strategy to meet the
nation’s bioterrorism defense needs.
Interested organizations that have
candidate products are invited to submit
documentation for CDC to assess
whether the offered product(s) are at a
sufficient stage of development to be
included in this comparative analysis.
As a minimum, submitted information
should be sufficient for CDC to assess
the following for each candidate
product:
a. Pre-clinical animal efficacy studies.
b. Pre-clinical pharmacokinetic
studies.
c. Biochemical analysis to include:
Binding affinity measurements for
monoclonal antibodies.
Animal species (if applicable).
Epitope or domain binding targets (if
available).
Mass value assignment for antigen-
specific antibody levels (e.g. Anti-PA
specific IgG concentration).

Organizations that have products
selected by CDC for this comparative
analysis will be required to submit data
packages with as much detail as
possible for the pre-clinical studies, and
to enter into an appropriate agreement
prior to the transfer of any material to
CDC.

Sample agreements may be viewed at
the following Web site: http://
www.cdc.gov/od/ads/techtran/
forms.htm. All information submitted to
CDC will be kept confidential as
allowed by relevant federal law,
including the Freedom of Information
Act (5 U.S.C. 552), and the Trade
Secrets Act (18 U.S.C. 1905). Only
information submitted by February 1,
2004, will be reviewed to determine if
the offered product(s) will be acceptable
for possible inclusion in this
comparative analysis.

Responses are preferred in electronic
format and can be e-mailed to the
attention of Michael J. Detmer at
MDetmer@cdc.gov. Mailed responses

can be sent to the following address:
Michael J. Detmer, Division of Bacterial
and Mycotic Diseases, National Center
for Infectious Diseases, Centers for
Disease Control and Prevention, 1600
Clifton Rd., NE., Mail Stop C-09,
Atlanta, GA 30333.

FOR FURTHER INFORMATION CONTACT:
Technical: Dr. Conrad Quinn, Division
of Bacterial and Mycotic Diseases,
National Center for Infectious Diseases,
Centers for Disease Control and
Prevention (CDC), 1600 Clifton Rd., NE.,
Mail Stop D-11, Atlanta, GA 30333.
Telephone (404) 639-2858, e-mail at
cquinn@cdc.gov.

Business: Lisa Blake-DiSpigna,
Technology Development Coordinator,
National Center for Infectious Diseases,
Centers for Disease Control and
Prevention (CDC), 1600 Clifton Rd., NE.,
Mail Stop E-51, Atlanta, GA 30333.
Telephone (404) 498-3262, e-mail at
Iblake-dispigna@cdc.gov.

Dated: January 22, 2004.

Joseph R. Carter,

Deputy Chief Operating Officer, Centers for
Disease Control and Prevention.

[FR Doc. 04-1906 Filed 1-28-04; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Statement of Organization, Functions,
and Delegations of Authority

Part C (Centers for Disease Control
and Prevention) of the Statement of
Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (45 FR 67772-76, dated
October 14, 1980, and corrected at 45 FR
69296, October 20, 1980, as amended
most recently at 68 FR 62456—62459,
dated November 4, 2003) is amended to
reorganize the Management Analysis
and Services Office, Office of the Chief
Operating Officer.

Section C-B, Organization and
Functions, is hereby amended as
follows:

Revise the functional statement for
the Management Analysis and Services
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Office (CAJ6), Office of the Chief
Operating Officer (CA]J), by deleting
item (1) and inserting the following: (1)
Plans, coordinates, and provides CDC-
wide management and information
services in the following areas: policy
development and consultation, studies
and surveys, delegations of authorities,
organizations and functions, Privacy
Act, confidentiality management,
records management, Paperwork
Reduction Act and OMB clearance,
printing procurement and reproduction,
and meeting management, forms design
and management, publications
distribution, mail services, public
inquires, information quality, and
Federal advisory committee
management.

Delete the functional statement for the
Office of the Director (CAJ61) and insert
the following:

Plans, directs, coordinates, and
implements activities of the
Management Analysis and Services
Office (MASQ). (1) Plans, directs, and
coordinates requirements of OMB
Circulars to conduct competitive
sourcing activities, management review
and FAIR Act activities and to
determine whether certain Agency
functions might be more appropriately
carried out through or by commercial
sources; (2) plans, develops, and
implements policies and procedures in
these areas, as appropriate; (3) provides
forms management services, including
development, coordination of
clearances, and inventory management.

Delete in their entirety the title and
functional statement for the Committee
Management and Program Panels
Activity (CAJ62).

Delete in their entirety the title and
functional statement for the
Management Procedures Branch
(CAJ63).

Delete the title and functional
statement for the Management Analysis
Branch (CAJ64), and insert the
following:

Management Analysis and Policy
Branch (CAJ64). (1) Provides
management and oversight of CDC
Federal advisory committees including
the CDC-wide special emphasis panel
that is the primary review mechanism
for assuring scientific and programmatic
review of applications and cooperative
agreements for grant support and
contracts; (2) provides consultation and
assistance to CDC program officials on
the establishment, modification, or
abolishment of organizational structures
and functions; reviews and analyzes
organizational changes; and develops
documents for approval by appropriate
CDC or HHS officials; (3) coordinates
IG/GAQO audit activities; (4) conducts

management and operational studies for
CDC to improve the effectiveness and
efficiency of management and
administrative systems techniques,
policies, and organizational structures;
(5) interprets, analyzes, and makes
recommendations concerning
delegations and redelegations of
program and administrative authorities,
and develops appropriate delegating
documents; (6) manages the CDC policy
issuance system to include policy
development, dissemination, and
advisory services; interprets HHS and
other directives and assesses their
impact on CDC policy, and maintains
the official CDC library of
administrative management policy and
procedures manuals; (7) directs the
agency-wide confidentiality
management function to process
applications for approval to collect
sensitive research data in accordance
with special confidentiality authorities
in Sections 301(d) and 308(d) of the
Public Health Service Act; (8) provides
consultation and assistance to CDC
program officials and staff in complying
with the requirements of the Privacy
Act, the Paperwork Reduction Act and
OMB clearance, and accompanying
guidelines and regulations; (9) plans,
develops, and implements policies and
procedures in these areas, as
appropriate; (10) conducts a CDC-wide
records management program, including
provision of technical assistance in the
development and conduct of electronic
records management activities.

Delete the title and functional
statement for the Management Services
Branch (CAJ65) and insert the following:

Management and Information
Services Branch (CAJ65). (1) Plans and
conducts a publications management
program, including development,
production, procurement, distribution,
and storage of CDC publications; (2)
plans, directs, coordinates, and
implements CDC-wide information
distribution services and mail and
messenger services, including the
establishment and maintenance of
mailing lists and OPS Announcements;
(3) maintains liaison with contract
suppliers, HHS, the Government
Printing Office, and other Government
agencies on matters pertaining to
printing, copy preparation,
reproduction, and procurement of
printing; (4) manages all functions of the
auditoriums at the Roybal Campus and
specific meeting rooms at Roybal and
other CDC campuses provides
conference management support and
audio-visual expertise to CIO customers;
plans, develops, and implements
policies and procedures in these areas,
as appropriate; (5) serves as the focal

point for recommending policies and
establishing procedures for matters
pertaining to energy conservation of
white office paper recycling; (6) receives
and reviews requests received from the
public or information and publications;
and responds to the requests or triages
them to the appropriate organization
(CDC or other agencies) for action; (7)
manages the CDC-wide subject matter
database which serves as a resource for
CIOs, call management services and
hotlines within CDC; (8) manages the
current food service facilities at the
Roybal and Chamblee Campuses as well
as future planned food service facilities;
(9) responsible for the planning,
coordination and management of the
Conference Center located in the
Scientific Communication Center on the
Roybal Campus; manages the
infrastructure support for functions
within the Scientific Communication
Center provided by a contractor; (10)
manages the receipt and response to
complaints by the public questioning
the accuracy of any scientific
information disseminated by CDC;
implements established government
guidelines contained in Public Law
106-554, Section 515, for ensuring the
Quality of Information disseminated to
the public by Government Agencies.

Dated: January 22, 2004.
William H. Gimson,

Chief Operating Officer, Centers for Disease
Control and Prevention (CDC).

[FR Doc. 04-1905 Filed 1-28-04; 8:45 am]
BILLING CODE 4160-18-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 2004N—0026]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Human Cells,
Tissues, and Cellular and Tissue-
Based Products; Establishment
Registration and Listing; Form FDA
3356

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing an
opportunity for public comment on the
proposed collection of certain
information by the agency. Under the
Paperwork Reduction Act of 1995 (the
PRA), Federal agencies are required to
publish notice in the Federal Register
concerning each proposed collection of
information, including each proposed
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extension of an existing collection of
information, and to allow 60 days for
public comment in response to the
notice. This notice solicits comments on
the information collection requirements
relating to FDA regulations for
establishment registration and listing for
human cells, tissues, and cellular and
tissue-based products (HCT/Ps) and the
associated Form FDA 3356 used to
report establishment registration and
listing information.

DATES: Submit written or electronic
comments on the collection of
information by March 29, 2004.
ADDRESSES: Submit electronic
comments to http://www.fda.gov/
dockets/ecomments. Submit written
comments on the collection of
information to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. All
comments should be identified with the
docket number found in brackets in the
heading of this document.

FOR FURTHER INFORMATION CONTACT:
JonnaLynn P. Capezzuto, Office of
Management Programs (HFA-250), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
4659.

SUPPLEMENTARY INFORMATION: Under the
PRA (44 U.S.C. 3501-3520), Federal
agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes agency requests
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.
Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires Federal
agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, FDA is publishing notice
of the proposed collection of
information set forth in this document.
With respect to the following
collection of information, FDA invites
comments on these topics: (1) Whether
the proposed collection of information
is necessary for the proper performance
of FDA'’s functions, including whether
the information will have practical
utility; (2) the accuracy of FDA’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance

the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques,
when appropriate, and other forms of
information technology.

Human Cells, Tissues, and Cellular and
Tissue-Based Products; Establishment
Registration and Listing; Form FDA
3356—21 CFR 1271 (OMB Control
Number 0910-0469)—Extension

Under section 361 of the Public
Health Service Act (the PHS Act) (42
U.S.C. 264), FDA may issue and enforce
regulations necessary to prevent the
introduction, transmission, or spread of
communicable diseases between the
States or from foreign countries into the
States. As derivatives of the human
body, all HCT/Ps pose some risk of
carrying pathogens that could
potentially infect recipients or handlers.
The regulations in part 1271 (21 CFR
part 1271) require domestic and foreign
establishments that recover, process,
store, label, package, or distribute any
HCT/P, or that perform screening or
testing of the cell or tissue donor to
register with FDA (§1271.10(b)(1)) and
submit a list of each HCT/P
manufactured (§ 1271.10(b)(2)). Section
1271.21(a) requires the initial
establishment registration, and section
1271.25(a) and (b) identify the required
initial registration and HCT/P listing
information. Section 1271.21(b) requires
an annual update of the establishment
registration. Section 1271.21(c)(ii)
requires establishments to submit HCT/
P listing updates when an HCT/P is
changed as described in section
1271.25(c). Section 1271.25(c) identifies
the required HCT/P listing update
information. Section 1271.26 requires
establishments to submit an amendment
if ownership or location of the
establishment changes.

FDA requires the use of a registration
and listing form (Form FDA 3356;
Establishment Registration and Listing
for Human Cells, Tissues, and Cellular
and Tissue-Based Products (HCT/Ps);
http://forms.psc.gov/forms/FDA/
fda.html) (§§1271.22 and 1271.25) to
submit the required information. To
further facilitate the ease and speed of
submissions, electronic submission is
accepted (http://www.fda.gov/cber/
tissue/tisreg.htm).

Sections 207.20, 207.26, 207.30
(approved under OMB control number
0910-0045), and 807.22(a) and (b)
(approved under OMB control number
0910-0387) (21 CFR 207.20, 207.26,
207.30, and 807.22(a) and (b)) already
require establishments that manufacture

drugs or devices to submit to FDA
initial establishment registration and
product listing, as well as annual
establishment registration, product
listing updates, and location and
ownership amendments. Sections
207.20(f) and 807.20(d) require that
manufacturers of HCT/P drugs (subject
to review under an application
submitted under section 505 of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 355) or under a
biological products license application
under section 351 of the PHS Act (42
U.S.C. 262)) and devices (subject to
premarket review or notification, or
exempt from notification, under an
application submitted under the device
provisions of the act or under a
biological product license application
under section 351 of the PHS Act)
submit this registration and listing
information using Form FDA 3356
instead of the multiple forms identified
under parts 207 and 807. Therefore
these establishments (FDA estimates a
total of 67 (1+66) respondents as shown
in table 1 of this document) will incur
only a one-time burden to transition
from the use of several forms to the use
of one form.

Respondents to this information
collection are establishments that
recover, process, store, label, package or
distribute any HCT/P, or perform donor
screening or testing. In table 2 of this
document, based on information from
FDA'’s database system for the fiscal
year (FY) 2003, there are 1,003
establishments that have registered and
listed with FDA. This number includes
552 establishments manufacturing
conventional or ocular HCT/Ps, which
are currently required to register and list
with FDA. The remaining 451
establishments are manufacturers of
hematopoietic stem cells derived from
peripheral or cord blood, and
reproductive cells and tissue. Although
these establishments currently are not
required to register and list, some have
registered voluntarily and are therefore
included in the burden estimate. Based
on information from FDA’s database for
FY 2002, there were 484 listing updates
and 12 location/ownership
amendments. When registration and
listing requirements are implemented
for all HCT/P establishments, i.e., when
sections 207.20(f), 807.20(d), and
1271.3(d)(2) are effective, FDA estimates
in table 1 of this document that
approximately 367 (300+66+1) HCT/P
establishments would initially register
and list in addition to the 1,003
currently registered establishments.

The burden estimates for the initial
registration and listing and average
hours per response are based on
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institutional experience with
comparable reporting provisions for
drugs including biological products, and

and data provided by the Eastern
Research Group, a consulting firm hired
by FDA to prepare an economic analysis

sperm banks and other reproductive
tissue facilities.

FDA estimates the burden of this

devices, information from industry

of the potential economic impact on

representatives and trade organizations,

collection of information as follows:

TABLE 1.—ESTIMATED INITIAL (ONE-TIME) REPORTING BURDEN?

Form No. of Fre Ailrénn%al er Total Annual Hours per
21 CFR Section FDA 3356 Respondents Rqesponysrg Responses Response Total Hours
207.20(f) Change to Form 3356 1 1 1 0.5 0.5
807.20(d) 66 1 66 0.5 33
1271.10(b)(1) and (b)(2), Initial registration and listing 300 1 300 0.75 225
1271.21(a), and 1271.25(a)
and (b)
Total 258.5
1There are no capital costs or operating and maintenance costs associated with this collection of information.
TABLE 2.—ESTIMATED ANNUAL REPORTING BURDEN?
Form No. of Fre chrénn%al er Total Annual Hours per
21 CFR Section FDA 3356 Respondents Rqesponysg Responses Response Total Hours
1271.10(b)(1) and 1271.21(b) Annual Registration 1,003 1 1,003 0.5 501.5
1271.10(b)(2), 1271.21(c)(ii), and | Listing Update 484 1 484 0.5 242
1271.25(c)
1271.26 Registration Amendment 12 1 12 0.25 3
Total 746.5

1There are no capital costs or operating and maintenance costs associated with this collection of information.

Dated: January 21, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04-1839 Filed 1-28-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 2003E-0147]
Determination of Regulatory Review

Period for Purposes of Patent
Extension; FROVA

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) has determined
the regulatory review period for FROVA
and is publishing this notice of that
determination as required by law. FDA
has made the determination because of
the submission of two applications to
the Director of Patents and Trademarks,
Department of Commerce, for the

extension of two patents that claims that
human drug product.

ADDRESSES: Submit written comments
and petitions to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Claudia Grillo, Office of Regulatory
Policy (HFD-013), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 240—-453-6699.

SUPPLEMENTARY INFORMATION: The Drug
Price Competition and Patent Term
Restoration Act of 1984 (Public Law 98—
417) and the Generic Animal Drug and
Patent Term Restoration Act (Public
Law 100-670) generally provide that a
patent may be extended for a period of
up to 5 years so long as the patented
item (human drug product, animal drug
product, medical device, food additive,
or color additive) was subject to
regulatory review by FDA before the
item was marketed. Under these acts, a
product’s regulatory review period
forms the basis for determining the

amount of extension an applicant may
receive.

A regulatory review period consists of
two periods of time: A testing phase and
an approval phase. For human drug
products, the testing phase begins when
the exemption to permit the clinical
investigations of the drug becomes
effective and runs until the approval
phase begins. The approval phase starts
with the initial submission of an
application to market the human drug
product and continues until FDA grants
permission to market the drug product.
Although only a portion of a regulatory
review period may count toward the
actual amount of extension that the
Director of Patents and Trademarks may
award (for example, half the testing
phase must be subtracted as well as any
time that may have occurred before the
patent was issued), FDA’s determination
of the length of a regulatory review
period for a human drug product will
include all of the testing phase and
approval phase as specified in 35 U.S.C.
156(g)(1)(B).

FDA recently approved for marketing
the human drug product FROVA
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(frovatriptan succinate). FROVA is
indicated for the acute treatment of
migraine attacks with or without aura in
adults. Subsequent to this approval, the
Patent and Trademark Office received
two patent term restoration applications
for FROVA (U.S. Patent Nos. 5,464,864
and 5,616,603) from Vernalis, Ltd., and
the Patent and Trademark Office
requested FDA'’s assistance in
determining these patents’ eligibility for
patent term restoration. In a letter dated
July 16, 2003, FDA advised the Patent
and Trademark Office that this human
drug product had undergone a
regulatory review period and that the
approval of FROVA represented the first
permitted commercial marketing or use
of the product. Shortly thereafter, the
Patent and Trademark Office requested
that FDA determine the product’s
regulatory review period.

FDA has determined that the
applicable regulatory review period for
FROVA is 2,201 days. Of this time,
1,186 days occurred during the testing
phase of the regulatory review period,
while 1,015 days occurred during the
approval phase. These periods of time
were derived from the following dates:

1. The date an exemption under
section 505(i) of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
355(i)) became effective: November 1,
1995. FDA has verified the applicant’s
claim that the date the investigational
new drug application became effective
was on November 1, 1995.

2. The date the application was
initially submitted with respect to the
human drug product under section
505(b) of the act: January 29, 1999. FDA
has verified the applicant’s claim that
the new drug application (NDA) for
FROVA (NDA 21-006) was initially
submitted on January 29, 1999.

3. The date the application was
approved: November 8, 2001. FDA has
verified the applicant’s claim that NDA
21-006 was approved on November 8,
2001.

This determination of the regulatory
review period establishes the maximum
potential length of a patent extension.
However, the U.S. Patent and
Trademark Office applies several
statutory limitations in its calculations
of the actual period for patent extension.
In its applications for patent extension,
this applicant seeks 1,096 days of patent
term extension for patent 5,464,864 and
586 days of patent term extension for
patent 5,616,603.

Anyone with knowledge that any of
the dates as published are incorrect may
submit to the Division of Dockets
Management (see ADDRESSES) written or
electronic comments and ask for a
redetermination by March 29, 2004.

Furthermore, any interested person may
petition FDA for a determination
regarding whether the applicant for
extension acted with due diligence
during the regulatory review period by
July 27, 2004. To meet its burden, the
petition must contain sufficient facts to
merit an FDA investigation. (See H.
Rept. 857, part 1, 98th Cong., 2d sess.,
pPp. 41-42, 1984.) Petitions should be in
the format specified in 21 CFR 10.30.

Comments and petitions should be
submitted to the Division of Dockets
Management. Three copies of any
mailed information are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Comments and petitions may
be seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: January 13, 2004.
Jane A. Axelrad,

Associate Director for Policy, Center for Drug
Evaluation and Research.

[FR Doc. 04-1840 Filed 1-28-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2003E-0245]

Determination of Regulatory Review
Period for Purposes of Patent
Extension; REMODULIN

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) has determined
the regulatory review period for
REMODULIN and is publishing this
notice of that determination as required
by law. FDA has made the
determination because of the
submission of an application to the
Director of Patents and Trademarks,
Department of Commerce, for the
extension of a patent that claims that
human drug product.

ADDRESSES: Submit written comments
and petitions to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Claudia Grillo, Office of Regulatory
Policy (HFD-013), Food and Drug

Administration, 5600 Fishers Lane,
Rockville, MD 20857, 240—-453—6699.

SUPPLEMENTARY INFORMATION: The Drug
Price Competition and Patent Term
Restoration Act of 1984 (Public Law 98—
417) and the Generic Animal Drug and
Patent Term Restoration Act (Public
Law 100-670) generally provide that a
patent may be extended for a period of
up to 5 years so long as the patented
item (human drug product, animal drug
product, medical device, food additive,
or color additive) was subject to
regulatory review by FDA before the
item was marketed. Under these acts, a
product’s regulatory review period
forms the basis for determining the
amount of extension an applicant may
receive.

A regulatory review period consists of
two periods of time: A testing phase and
an approval phase. For human drug
products, the testing phase begins when
the exemption to permit the clinical
investigations of the drug becomes
effective and runs until the approval
phase begins. The approval phase starts
with the initial submission of an
application to market the human drug
product and continues until FDA grants
permission to market the drug product.
Although only a portion of a regulatory
review period may count toward the
actual amount of extension that the
Director of Patents and Trademarks may
award (for example, half the testing
phase must be subtracted, as well as any
time that may have occurred before the
patent was issued), FDA’s determination
of the length of a regulatory review
period for a human drug product will
include all of the testing phase and
approval phase as specified in 35 U.S.C.
156(g)(1)(B).

FDA recently approved for marketing
the human drug product REMODULIN
(treprostinil sodium). REMODULIN is
indicated as a continuous subcutaneous
infusion for the treatment of arterial
pulmonary hypertension in patients
with NYHA class II-IV symptoms to
diminish symptoms associated with
exercise. Subsequent to this approval,
the Patent and Trademark Office
received a patent term restoration
application for REMODULIN (U.S.
Patent No. 5,153,222) from United
Therapeutics, and the Patent and
Trademark Office requested FDA’s
assistance in determining this patent’s
eligibility for patent term restoration. In
a letter dated July 16, 2003, FDA
advised the Patent and Trademark
Office that this human drug product had
undergone a regulatory review period
and that the approval of REMODULIN
represented the first permitted
commercial marketing or use of the
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product. Shortly thereafter, the Patent
and Trademark Office requested that
FDA determine the product’s regulatory
review period.

FDA has determined that the
applicable regulatory review period for
REMODULIN is 4,026 days. Of this
time, 3,443 days occurred during the
testing phase of the regulatory review
period, while 583 days occurred during
the approval phase. These periods of
time were derived from the following
dates:

1. The date an exemption under
section 505(i) of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
355(i)) became effective: May 15, 1991.
FDA has verified the applicant’s claim
that the date the investigational new
drug application became effective was
on May 15, 1991.

2. The date the application was
initially submitted with respect to the
human drug product under section
505(b) of the act: October 16, 2000. FDA
has verified the applicant’s claim that
the new drug application (NDA) for
REMODULIN (NDA 21-272) was
initially submitted on October 16, 2000.

3. The date the application was
approved: May 21, 2002. FDA has
verified the applicant’s claim that NDA
21-272 was approved on May 21, 2002.

This determination of the regulatory
review period establishes the maximum
potential length of a patent extension.
However, the U.S. Patent and
Trademark Office applies several
statutory limitations in its calculations
of the actual period for patent extension.
In its application for patent extension,
this applicant seeks 337 days of patent
term extension.

Anyone with knowledge that any of
the dates as published are incorrect may
submit to the Division of Dockets
Management (see ADDRESSES) written or
electronic comments and ask for a
redetermination by March 29, 2004.
Furthermore, any interested person may
petition FDA for a determination
regarding whether the applicant for
extension acted with due diligence
during the regulatory review period by
July 27, 2004. To meet its burden, the
petition must contain sufficient facts to
merit an FDA investigation. (See H.
Rept. 857, part 1, 98th Cong., 2d sess.,
pp- 41-42, 1984.) Petitions should be in
the format specified in 21 CFR 10.30.

Comments and petitions should be
submitted to the Division of Dockets
Management. Three copies of any
mailed information are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Comments and petitions may

be seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: January 13, 2004.
Jane A. Axelrad,

Associate Director for Policy, Center for Drug
Evaluation and Research.

[FR Doc. 04-1841 Filed 1-28-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Record of Decision—Construction and
Operation of an Integrated Research
Facility by the National Institutes of
Health at Fort Detrick, MD

AGENCY: Department of Health and
Human Services, National Institutes of
Health (NIH) United States Army
Garrison (USAG), Fort Detrick.

ACTION: Notice. The Department of
Health and Human Services, NIH, and
the United States Army Garrison, Fort
Detrick (Cooperating Agency), have
decided, after completion of a Final
Environmental Impact Statement (ELS)
and a thorough consideration of public
comments on the Draft EIS, to
implement Alternative I (Proposed
Action), which was identified as the
Preferred Alternative in the Final EIS.
This action involves the construction
and operation of an Integrated Research
Facility (IRF) by NIH on a site adjacent
to existing U.S. Army Medical Research
Institute of Infectious Diseases
(USAMRIID) facilities at Fort Detrick,
Maryland.

The National Institute of Allergy and
Infectious Diseases (NIAID), a
component of NIH, will be the occupant
of the facility, which will contain
Intramural NIAID bio-safety level -2, -3,
and —4 laboratory and animal research
facilities for conducting biodefense and
emerging infectious disease research.
NIAID’s biodefense mission is different
but complementary to USAMRIID’s. The
selected action best satisfies NIH’s
needs and the biodefense research goals
of NIAID and USAMRIID. Moreover, it
fosters increased interagency
collaboration between NIH and U.S.
Army scientists by building on the
already well established formal
cooperation that exists between these
two organizations. NIH will incorporate
design and operational safeguards in the
facility to protect laboratory workers
and local residents from possible
harmful effects related to the operation
of the facility, however remote these
occurrences may be. This action also

allows NIH to address a critical national
shortage in bio-safety level-4 (BSL—4)
capability.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald Wilson, Master Planner,
Division of Facilities Planning, ORF,
National Institutes of Health, 31 Center
Drive, Room 3B44, MSC 2162, Bethesda,
Maryland, 20817-2162, telephone 301—
496-5037, e-mail:
wilsoron@ors.od.nih.gov.

SUPPLEMENTARY INFORMATION: The
National Institutes of Health (NIH) and
United States Army Garrison, Fort
Detrick (USAG), have prepared this
Record of Decision (ROD) on a Final EIS
for the construction and operation of an
Integrated Research Facility by NIH at
Fort Detrick, Maryland. This ROD
includes:

1. The final decision;

2. All alternatives considered,
specifying the alternative or alternatives
which were considered to be
environmentally preferable;

3. A discussion of factors which were
involved in the decision, including any
essential considerations of national
policy which were balanced in making
the decision and a statement of how
those considerations, if any, entered
into the decision;

4. A statement of whether all
practicable means to avoid or minimize
potential environmental harm from the
selected alternative have been adopted,
and if not, why they were not;

5. A description of mitigation
measures that will be undertaken to
make the selected alternative
environmentally acceptable;

6. A discussion of the extent to which
pollution prevention is included in the
decision and how pollution prevention
measures will be implemented; and

7. A summary of any monitoring and
enforcement program adopted for any
mitigation measures.

Alternatives Considered

Two reasonable alternatives were
identified and considered in the Final
EIS. They are (1) Alternative I, the
Proposed Action, and, (2) the No Action
Alternative. The Proposed Action is
described above. Under the No Action
Alternative, NIH would not build the
IRF thereby eliminating the negligible to
minor adverse impacts associated with
implementation of the selected action.
Selection of the No Action alternative,
however, would prevent NIH and the
public from realizing the health and
safety benefits that would derive from
the research conducted in the planned
IRF. This research will focus on disease-
causing organisms that might emerge
naturally or be used as agents of
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bioterrorism as well as developing a
better understanding of the pathogenesis
of such microbes and the human
response to them. The knowledge
gained will be used to develop new and
improved diagnostic tests, vaccines, and
therapies to protect civilians.

Three additional alternatives were
identified but rejected as not practical
and, therefore, are not evaluated in
detail in the Final EIS. These are: (1)
Construction and Operation of an IRF by
NIH at another location within Area A
of Fort Detrick (Alternative III); (2)
Construction and Operation of an IRF by
NIH within Area B of Fort Detrick
(Alternative IV); and (3) Construction
and Operation of an IRF by NIH outside
Fort Detrick (Alternative V). The
rejected alternatives, along with the
reasons for their elimination, are
described in the Final EIS.

Factors Involved in the Decision

Several factors are involved in NIH’s
decision to proceed with the Proposed
Action as the selected action.

Based on analyses in the Draft and
Final EISs, the selected action best
satisfies the project’s Purpose and Need,
which involves expanding NIH’s
research capability and, in particular, its
BSL—4 laboratory capacity, to support
research related to developing new and
improved diagnostic tests, vaccines, and
therapies for biodefense purposes, as
well as attaining a better understanding
of emerging infectious diseases. In
addition, the action is consistent with
NIH’s mission, which is to serve as the
nation’s steward for medical and
behavioral research. Furthermore, as
noted above, it will facilitate greater
cooperation between NIH and U.S.
Army researchers in the area of
biodefense research.

From an environmental perspective,
the IRF will result in minor to negligible
disruption to the physical and biological
environment. In instances where
unavoidable adverse environmental
effects are anticipated, the potential
adverse impacts will be mitigated
through compliance with existing
regulatory requirements, application of
Best Management Practices (BMPs), and
adherence to construction contract
requirements. The action also is in
accord with Fort Detrick’s Installation
Master Plan and conforms to USAG’s
planning and environmental policies.
Operation of the IRF will not adversely
impact City of Frederick residents.
Security measures either exist or will be
implemented for the project.

In terms of national considerations,
Congress clearly intended that the
research laboratory be built on
Department of the Army land at Fort

Detrick. As a result, it appropriated
$105 million to construct the research
building at Fort Detrick.

Although options to locate the IRF on
alternate sites at Fort Detrick were also
considered early on in the development
of the Final EIS, these were considered
less favorable in terms of collaboration
by personnel from both agencies since
the IRF would be further removed from
USAMRIID facilities. In addition,
placing the IRF in another portion of
Area A or in Area B is not consistent
with Fort Detrick land use planning and
would be more distant from existing
infrastructure support. Alternative V,
which involved locating the IRF on a
site outside of Fort Detrick, was
eliminated from evaluation in the Final
EIS during the scoping process since it
was determined to be contrary to
congressional intent. Furthermore,
placing the IRF outside of Fort Detrick
could require costly land acquisition
and infrastructure development that
could delay completion of the IRF by
several years.

Practicable Means To Avoid or
Minimize Potential Environmental
Harm from the Selected Alternative

All practicable means to avoid or
minimize adverse environmental effects
from the selected action have been
identified and incorporated into the
action.

Pollution Prevention

In accordance with DHHS General
Administration Manual Part 30,
Environmental Protection (dated
February 25, 2000), pollution
prevention will be a major focus of the
design, construction, and operation of
the IRF. Pollution prevention measures
incorporated in the selected action
include:

* Reducing construction waste by
recycling materials wherever possible;

+ Applying BMPs during construction
to minimize soil erosion and potential
airborne particulate matter;

* Including new state-of-the-art
energy efficient equipment in the
facility to reduce the energy demand on
Fort Detrick electrical systems;

* Rendering all contaminated or
potentially contaminated medical waste
noninfectious by a combination of
chemical and physical (autoclaving)
methods before disposal or transport off-
site;

+ Sterilizing laboratory wastewater
within the laboratories and, secondarily,
within the facility itself through
chemical disinfection or steam
sterilization methods before discharging
wastewater into the Fort Detrick
sanitary sewer system;

» Employing High Efficiency
Particulate Air filters to capture small
particles in laboratory exhaust air before
venting the air to the outside; and

» Requiring that IRF activities comply
with the NIH waste management
pol